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IN THE CIRCUIT COtmT O• JACKSON COUNTY, 
AT IND•TENDENCE 

David C. McLean, et aL, ) 

?la naffs, ) 

•l•t •o•on •om¢ Laan •sociation ) 
(L•a. McGuire Me,gage Company.), 

Defe•t• ) 

Case Number: 00CV228530 

Di¥is•on 28 

SPECIAL MASTFAI'S REPORT ON 
DlgYENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT ON 

ALL LOANS MADE AFTER DECEMBER 31, 1998 

in accordance with the Order Appearing Special Master, I issue my report on 

Defendmlt's Moti, on for Partial Summary J'udgment on All Loans Made After 

•ber 31, t 998. D• •g this report, I have considered the following: 

Defend•mt's Suggestions in Support 
Defendant's Amended Suggestions in Support 
Defendant's correspondence dated Jmte 5 and $ut•e 12, 2006 
PlaintiI•" R•sponse 
Plaintifl•" Supplemental Respor•$e 
Plainti-/•," correspondence, dated Jmae 9, 2006 

I have ais0 studied the exIdbits submitted by counsel.. In oddidort, I have researched 

a•d reviewed the applicable law. On May 30, 2006, I heard oral argument on this 

The Representative Plaintiffs lax this class acdon have •ued McO•ire 

Mortg•ige Compat•y, now known a• Fi•t MNzon •ome Loan A•s•m.ion. und• 

•S•U• S•oad ••e Lo• • ••A), •e D••t now m• for 
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pardat summary judgment as to all loans made al•er December 31, 1998. The 

Special Ma•t•" has pr•viously filed a report on prcc-cmptio• g•en'ally and alsc• fried 

a report era the lawfulness of loan rates. The Court sustaCaaed the Special Master's 

Report for Partial Summary Judgment on the first preemptory mot/on as to discount 

fees alone. In the Spe•-fial Master's R•-,port on lawfulness, the Court sustained the 

Special l•aster's Report to the effect tha$ the Defe•adaut ddd not establish what the 

loan rates iu Icansas were and, therefore, was not er•i•led to Sammm'y Judgrae•t as 

to the lavcf-cllness of loan rates. 

Under Supreme Court Rule 74.047 judgme•tt is appropriate wh• 

dispute exists about the material facts. 

MATERIAL FACTS 

The material fa•-ts are gen•ralIy as stated on pages 6 and 7 of D•dant's 

Briof, m•rkod a• Exhibit A and inoorporatcd h•rci• by 

First Tennessee Bank National Associates (Fh'st Tennessee) is a national bank 

with its principal place of business in NIemphis, Tertuess•o Defer•dant alleges that 

First Horizon Home Loan Corporation is a subsidiary of First Tennessee after 

December 31, 1998 and. therefore, sabject to the Naticalal Banking Act after that 

Before and after December 31, 1998, Defe•tdant ettaxged ofigixtattolx fees, 

underwriting tees, pro•sgi•g fees discotmt fees and flood cea'fification fees. 

Mettdant also charged, as dosing costs, tax service fees, broker fees, record 

assignment fees, express mail fees, rifle charges, document preparation fees, credit 

repo•tg feez and appraisal fees on various loans made to members oft-his 
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Defendant say• that all the charge• and closing ¢ost• are pre-empted by the 

]Nakiun•l Ba•k Act subsequent to December 31 1 

Plaintiffs admit that discount fe•s and flood vertification f•s are interest and 

are, therefore, pre-e•npted by the National Bank Act. Plaintiffs de•y that the 

rem•g fees and charges are baterest and, th•n:cfore, are illegal unde• the Missouri 

Second Mortgage Act, 

ARGUMENT 

De£•mdm•t argue• first that M.SM-[, A dc• not apply to the loan when the 

irtt•rest rate wa• Iawfut under any other law of either a fedoral or state and th•efore 

the rates ofth/s ease are lawfuI. Secondly, Defendant argues that in add/floe to the 

loan discount fees, und•-•vriting• processing and origination fees are interest under 

the Nationa] Bank Act. Thirdly• the National Bank .Act grants national banks and 

incide•taI non-interest fees which any bank may do •a •ts discretion and un£¢ttered 

by any sta• law restri•ioas, 

Defendant tJ•rough the Suppl•x•ental Affidavit of Clyde A. Billings 

e•tabtished that First I•orlzon is an operating subsidiary of First Termessee from and 

• D•c•nb•-• 3 i t 998, D•f•]da•t f-ua-th•-• •rg•es that o•ination• •nderwritin•;, 

and p•ocm•sing fees a•e interest unde• the National Bank Act and therefore are 

sabject •o IMSIM•A prinla•d]y because of the indemnity p•ovisien• in the •ale• 

agreement with res•pect to any losses a subsequent holder suffers in connection with 

the loans ,for many different reasons. 

With respect to Defendant's first argument, Det•mda•t claims that tmdter tlae 

Tcm•e$$• ludusmial Loan and Thri• Companies Act (ILTCAA) govescaing loams 
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made by industrial thrift companies interest can be provided at th• rate of •4 per 

amamn £0.• lc•aa•s ow•r $100.00 a•nd ocmamemci•g Niay 17,1999 ta• Credit Card t•ank• 

Act (CCBA) provides a rate of twcmty-crae percent per year. 

I3•f•nd•mt states d•at thee are no loans made to class member's after May 17, 

1999 when the interest rate exceeded twenty-one percent. 

Defendant further argues that both the ILTCA and the CCBA apply and, that 

ttte i•terest rates after Deceanber 31• I998 w• lawful 

Oe£eruSant fitrther argue• that. the. Nationai Bank Act pre-empts Plaintiffs" 

claim for charges on loans made a•er December 3 I, 1998. 

Under Phipps v. FDIC, 4i7 F 3 ,a 1006, i012-13 (8 ° Cir 2005) and Smiiey v. 

Citibank NA, 517 US 735, 745-46 (!996) and 12 CFR Section 7.40.01(a) the term 

interest should be considered to haclude a•y payment compensating tlae prospective 

creditor for an extension of credit, or making available a li•e of credit or any default 

or breach by a borrower of a condition upon which credit was extended. Defendant 

argues that loa• origination fees, underwriting fee, application fee, processing flea, 

discount fees and late fees all fall within that definition. 

Defendant finally argaes that closing costs charged by a National Bank are 

Regulation is the power to charge ¢•astomers non-interest cha•ges and fees. (12 CFR 

Section 7.4002(c)) and that the courts have deterred to the OCC Regulation in ruling 

certain fees are pr•pted. See Bmuk 0lAmer/ca, N'Av. City and County of Sart 

Francisco, 319 F 2d 551 (9 *h Cir 2002) and othe• cases on page 17 of Defendant's 
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Defendant also argues that even if it retained, direly or inky clo•ittlg 

discussions 12 CFR Section 7.4001(a). 

Defend•ut in its correspondence dated June 5, 2006 stntes that the NBA 

adopts a most favored lender rule allowing First Horizon to use the highest interest 

rate applicable to any type of lender and that the 1996 version at CFR Paragragh 73 

at 1o at) tongea: •plic-'•. (The •U•Ul0•tiug type of lender) Evcn so, the 

argues that ILCA is mot prohibited from making home loan mortgages. Further, the 

CCSBA a,pplicabflity is broad and goes further credit cm•d loans, 

Defendant in its June 12, 2006 correspondence further confirms its belief that 

competition is not a determination or applicable to the exportation of rates at issue. 

The limitation wag deleted mad does IlOt apply to t•ost-1998 loans. The Defelldalat 

effect that rate exportation allows a federal institution at the highest rate 

unde• •xist[ug Te•nesse• law. 

Finally, Defendant argues that 12 GFR Scztio• 7,4001 and 7.4002 should not 

be disregarded s•mply bectmse the 0(3(3 did not baalude lar•guage as is found in 

•2 c•R s•o• 7.a002(b) (2),. 

COUNTER AI•GUME•T 

Plahtiffs •sser• that D•f•dam h•s not satis•cd its burden ofprov•ug 

a•erted fact that Fir-•t Fioriz• is an operating s•bMdiary of Firgt Teamessee 

1999 through 2002. Defendant has not put forth any evidence that origination, 

muterwritixlg, and or processing fees ctlarged after December 3 I, I998 constitute a 
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origimati•' •m.derwHl•ngo processing and other nor•-int•es• f•s, •e De•d•t 

•oI• S• 408.233.1 RS•o. 

F• in its legM ••t, PiN•fiff stat• •at Def•t b• not •own 

• •e •e• • •t it e•• •m T•s• w•e la•I • f• •I •e 

post-i998 lo•s at i•e n• •t im int•r•on of Scion 408.232.4 •Mo., •e 

MSMLA •pfion pro•Non, is •nsfimfi•Mly sold. Defender •s not sho• 

•t • NaN•N B• A• (•A) •e•pts •o ¢1• ofMissomi bo•s who 

obt• •e loans a.•er Dee•h• 31. 1 •8 evm if•e •A gove•, •o• lo•. 

A. •. re• to D,f•t's not b•g • opiating s•b•d• offer 

T•ms• • of J•u• 1, 1999, Pl•fiffs' do not accept •e •ndusion• 

s•tm• of Clyde BiRiags • set f• i.n his •d of•o •davi• • F•st 

Horizon w• n• r• m submit •y new •pR•on to •e OCC a • time for 

•provM of Mo•re to bo • ••g •bsidi• of Fkst 

B. Wi• •p• to int•est •m, Fi• Ho•z• h• not sho• •at •e r• 

of•est it c• f• •1 •st-l•8 lo•s w• law•l • a ma• ofhw •d, 

•fore, were •p•d •om •e MS•A p•su•t to NBA Scion g5 •d 

40g..232.4 

•e m•imm •vo rotes g•crMty a•r•g to S• 47-1•I03 

stamina of T•s• •e 

(1) For all ••ons in whi• •e eff•ve rate of•e• 

•s•ons, •e •e m •. 

For all w•. •a• •d •t •bj• to sub•visioa 

(1), the appllc•bte formula rat•, 
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Utader Tetm•ssee law, the m,aximum effective r•e •at a state b• or 1• 

• •ge for home lo•s iz • •ount equ• • •o (2) p•c•t•ge po• •bove 

m•t r•t wcight• av•e yieid of the a•t• off•s of the F• Na•on• 

Mo•gag¢ Associ•on's •unt ff• m•ket syst• au•on •r co••m 

p•ch•c •nv•fi• hom• m•gagcs (• Au•) as d•• • Sc• 

47-15-103 of• T•scc Code Semen 47-15-102(a).. •g •c p•od •om 

J•u• 1, i•9 •o D•b• 2002, •¢ homw lo• £•¢ r•8• •m 9.05% to 

9.12%. Not le• • 516 of•e 2072 post-1998 lo•s • m ha• •s •t•r 

•n. i81 m•s (15 y•) •d •e 
h• lo• • de•u• u• T•nesse¢ law. 

(Ex A, P•h 2 offers' Bfie• ••t h• not •o• 

rate for •y post-1998 lo• w• no • • • T•ess• hom• Io• rat• •d 

85, (• Subp•ph 2-10) •e Co• c•o¢ •t •m• jud•t 

• a T•see b• or l.• would •ve • comp•e • • •h•ble •ula 

r•¢ T•cssc¢ Codc genoa 47-14-109(2). •g •¢ p• of time 

•e •ula rate r•g• • 11 •756 • J•u• 1•9 m 8.25% 

2002. 

P• • •at D¢f•d•t's a•pt to rely o• the ex•d• 

•est • •low• •d• •o T•s• C•t C•d B•s A• S•on 45-2-1901 

•,s•. (CCBA) •d me T•s• lnd•fl Lo• •d T• C•p•es 

Tc•oas• Code Sections 45-5-1-t..1. •. s•.,(ILTCA)., N•th• 
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applicable for purposes o£NBA Section 85, The interest rate ureter CCBA applies 

apply to home loans. Tennegsee Code Section 45-5-302(2) (I•TCA). Nor does 

tLTCA apply to the staXe or nationM bank Tennessee Code Section 45-5-302(2). 

Under t2 CFR Section 7•7310 a national battk may elxarg¢ interest at the maximum 

ram permitted by state law to any competing state chat•red bank or licensed lending 

irt•timtion. 

C. Plainti.ff•g ststm that Fir.•t t-lcwi•n's attempt to exempt tile post-1998 loall$ from 

MSMLA Violates Article 3, Section 44 of the Missouri Conslimficm. The Cottrt of 

appeals in Adld$on expressly did not decide whether the Defendalat's eOnStr•ction 

would violate the Missomi Coustitutioa Article 3, Sectioa 44 (see page 15 of 

Pla/atitt's' Brief).Defendam's construction would result in to.reign competition to 

•Igni•icanfly undermine •fissour/banks' incentiv• too make competitive seconcI 

mortgage loans. 

D. Notional Bank Aet sectio• 85 and 86 do not pre-empt state law claim• tkat 

are not disputed fixterest. Doe v. Northwest Bank Mimaesota NA, 107 F 3 ra 1297. 

Video Trax Iax¢. v, National Bank NA, 33 F Sttpp 2d 1041, 1.048 (SD FIa 1998), 

bank ovexdrax• £eo ix not iaatore•t. Smith v. Bcm•fi¢ial N0X/onal t•ank, 971 F St•pp 

513, 517 (MD Ala I997) reconciling varied .i•dieial o•inions that Nave addressed the 

i•ue of'complete lareemWdon under Section 85 and 86 of the NBA. 

(1) Not every fee charged by a Lender making a real estate lomx is 

interest under federal law. There are numerous non-interest real 

estate loan fees. Smiley •¢ Citibmak {SD) NA 517 US 735 (i996). 

Only tho• fe• ¢ompen•athag • creditor for an ext•sion of credit 
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or any de•ult or brea•h by a borrower of a condition upon wbi• 

•,dJt was •xl•ad•l actually q.ualify as into-•at. 

(2) C•gination. processing and underwriting fee• at i•sue are all non- 

interest charges• These charge• are settlement s•rlce charges_ 

W'ombold v As•oiates Financial Services 104 P 3 • 1080 1088-89. 

(3)RESPA, the Real Estate Settlement Procedures Act defines loan 

origination foes as emcompassirtg Ioan processing and underwriting 

(4)Under.ring fees are also aon-intgrest charges, Underwriting is the 

process of evaluation era loan prospect to ensure they have the 

financial capacity to repay the loan. This is a fee paid for the 

settlement services the lender provides. See Wombold 104 P 3 'a t088- 

90. 

(5) Prooessing fees are also non-interest charges. A processing fee 

covers the administra•ve costs of processing the loan fee, See 

Wombold 104 P 3 ra at 1088-89• 

Citibauk v. Smiley, 517 US at 741-42 states that clmrges assessed for 

something •thur than merely makin•g the loans • non-interest charges. 

Phipps is contrary to Smiley. Philrps is an over generalization oft.he 

OCC definition in 12 CFR Section 7.4001 (a). The Court in Phipps 

concluded that origination fees srre interest. 

The NBA does not pre-empt post-1998 claims based on the unlawful 

assessment of non-interest fees. CFR Section 34.4 applicability of State 

iew set• forth the zpe•i• pre-empt a• appliod to mtlonal bank_ 
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I. amount of a loan 

2. schedule 

3. t•s 

4. a•• •o•t w• may be lo•s upon 

r• 

5_ •v•ts •d •s•ons • must be con•ned • 

l•e to q•iCy fltc I•chold •p•i= •'ity 

r• es• to• 

P•fi• • •te •at 12 CFR 34.4 (2002) c•tM• • 

p•pfion •ause •d •t• • •m when you have •s•d pre•p•on 

•v• subj• • not 

PIMn• • • •at •c •C •d not •d m preempt s•on 

408,.231 

PI•d• • •e • •e Defen•t h• not o•er• •y opinion 

•e •y non-• fe• • 408,231 RSMo. 

L•tly, Pla•6• sm• • where • aot a p•culE eh•e is int•est d•s 

not dep•d upon •e idenfi• o£•e p•-or but on •e p•o• •r whi• •¢ 

• i• •uppl•• respo•e, Pl•fiffs point out • 12 C• S•on 2.2.8 

a p•t •ple ofCon•e•'s m•g •o• its •t to •i• a p•• 

of • reg•s of s•e law. •ere is a •spicuous •sen• of •y s•il• 

DI•USSION 

I0 
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Plaintiffs claim that De•ndant has not shown as a matter o£ law that First 

•orizo• i• a• opc•ti• •b•ddtar• oi•a !•at•onal Bank. Thi• •natt• wa• dcc•de•l £n 

this case by Special Master's •/rst preemption r•port to tha effect that First 

Teaness• Bank National Associatiol• acquirod MoC_mire Mortgage by stock 

purchase on D•ber 31, 1998 and as a result McGuire Mortgage was merged into 

First Temness•e Mort, gage Companies a wholly owned subsidiary o£Firat Tenr•essee 

As was •tamd in the Special Master's Report oa lawfulnes• ofloa• rates, th• 

MS,elLA does not apply to any loan on which the rate of interest is lawful wi•Jaout 

regard to the rates of intreat in Sectio• 408..2.231 of MSMLA. In other words, 

lawfulness is determined by the u•ury r•tte for residential real •tate Ioans• A secoxad 

real e•tar• mortgage borrower who iz charged a 
non•u•nrioua inte•e.st rat• h• no 

cause o•" a•-•ion under MSMLA. 

First Horizo• has not ahowm as a matte• of law that Tennessee Industrial 

Loan and Thrift Company Act or the T•mnessee Credi• Card Act is an applicable rate 

for the purpose of the NBA Section 85.Consequertfly, Defendant's motion tbr 

sumanary judgment on im dait• that the ineere• rat•n charged were lawful must •'afl. 

As stated ha the first Si•edat Master's Report on preemption, the starting 

presumption is that Congress has not intended to pre-empt state law. Black w 

Financial Freedom Senior F•artding Corpc•ration 112 Cal P,.eporter Second 445, 452 

(Cat App. 2001). To establish federal preempt•ox• Defendant has the burden of 

proving that Congress is clear in manifest intent. 
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The National Bank Act and rcgulatior•s o£the OCC and the cas• law 

spaci•ic•tlIy pre.•cmpt •y • law •tMma wi• resp• • int•e• •d 

•g •s• c• by nafionM b•s •d •r subsidi•. •tadon 

• in•t •d• I2 USC Se•on 85. •is • in•udes ofi•na•on 

Wo•s•g f•s •d •d•.fing f•., P•s v. FDIC 417 F•al 3 r• 1006, 1012 

(8 • Cir. 2•5), 12 USC Se•on 85 •d 12 CFR 7.400!. A•son v. •kst Plus 

143 SW 3 r• 29 ( Mo A•2004), A•I• v. Comm• B• 143 •W 3 m i (Mo, App. 

•sfimte incid• •os•g costs •ecifieally prohibit• • 12 USC S• 85. 

wo•d violam •ct¢ 3, S•o• 44 of the Mis•o• C•fimfi• must a• 

pro#on ofint• r• •H ovule •y •nih• wi• •¢ 

2001) 

Acco•dingl•, •e Sperm • •ds •t all of th• f•s •d clo•g 

subs•u•t to Dec•b• 31, 1998 • s• fo•h • P1Mnfi•s' •rd •d• 

=e pre-•pted. 

•e S#e! M•t• re••y r•mm•ds •t •e C• Ov•e 

Def•d=X's mo•on For s•m• jud•t on •e •ds m• •e rat• w• 

• •A •d smm• Def•d•t's Motion • P•M S•• 

MI lo• m•e • Decem• 31, 1998 on •e •o•ds 

Dat• •h• •onhrable William F, •uer 
SpeciM M•ter 
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/ 

The Honorable Vernon E. Scoviile, Ill 
Associate Cirotdt Judge 
Division 28 
Independence Courthouse Annex 

Rtchard I• M•dn 
M•thew L Grundy 

400 P•k's Plaza 
1044 Main 
Kansas City, M0 64105 

Attorney 
14] 35 Midway. #250 
Addison• Tc-xas 75001 

2006, copies were provided to: 

Thomas M. Hefferon 
Joseph Fo Yenouskas 
A•tomeys 
901 New York Avcnuc NW 
Washington, DC 20001 

L•nvrence Ward 
Mark A. Olthoff 
Logan W. Overman 
Attorneys 
1700 Twelve Wyandotte Plazn 
120 WebX 12 a• S•r¢• 
Km•sas City., M0 64105-1929 

J. MichaeI Vau•tan 
Kip D. Ric•s 
David • S• 

25• Ci• C•t• 
1100 Main 
P,O. Box 26188 
K• CiW. MO 64196 
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0095 CERTIFICATE OF SERVICE 

The undersigned does hereby ccrtify that on July 11, 2006, a true and correct copy of the 
above was: 

ed in the United States mail, first class, postage prepaid and addressed as follows: 
d as follows: 

Lawrence Ward, Esq. 
Mark Olthoff, Esq. 
Logan Overman, Esq. 
Facsimile: 816/817-0303 

Josepla Yenouskas, Esq. 
Thomas M. Hefferon, Esq.. 
Facsimile: 202/346-4444 

Richard L. Martin, Esq. 
Facsimile: 816/221-1044 

Kip D, Richards, Esq. 
J, Michael Vaughan, Esq. 
R. Frederick Waiters, Esq. 
David M. Skeens, Esq. 
Facsimile.'. 816/421-4747 

Eric G. Calhoun, Esq. 
Lawson, Fields & Calhoun, 
14135 Midway Rd. 
Ste. 250 
Addison, TX 75001 

Dcsarae G, Harrah 
Judicial Law Clerk 


