
IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOUR• 
AT KANSAS CITY 

etal. •-•,T AND JO jE•2NrNETTE S(7•4wA R TZ, 

Plaintiffs. 

VS. 

BANN-COR MORTGAGE, etal., 

Case No. 00 CV 226639 
Case No. 00 CV 226639-01 
Case No. 00 CV 226639-02 
Case No. 00 CV 226639-03 

Division 14 
Defendants. 

ORDER CERTIFYING PLAINTIFF CLASS 

NOW ON THIS • day of 
•¢d4 2008, the Court takes up and considers 

Plaint•Cs Motion for Order Determining that this Action May be Maintained as a Plaintiff' 

Class Actio•, filed ApN1 6, 2007. • suppo• of this Order Certi•ing PlaintO• • Class, the Cou• 

finds and concludes as fotlows: 

i. Pia•tiffs' Allegations •m Support •f Certification 

PlaLntiffs seek codification of a statewide plaintiff class consistNg of all those persons who 

o•amc• a second mo•gage loan • Defendant Bamn:Cor Mo•gage ("Baan-Cor"), secured by 

Misso-• residentiN real estate, rand who may cla• d•age caused by B•>Cor's practice of 

=._•, 

contacting ; •/ • ee•!•ent chKrges •e•e•lv in violation 

Missouri law, specificaliy Missouri's Second Mo•gage LoansAct, •..• 408.231 RSMo., et seq. (•e 

A, John and Jeanne•e Schwartz 

Ptaiatif•s' petition alleges that in • •aav•;• 
(, 

Plaintiffs •'a- •.•-• Jo•ne+•o• Schwa•z 

obtained a twenty-five thous•d dollar ($25,000.00) mo•gage loan •om Bamn-Cor. Plaintiffs 

contend that this lo• was a "Second Mo•gage Loan" within the meaning of the MSMLA. In 

addition to the p•ncipaI amount of the loan, B•-Cor charged the Schwa•zes an a•u•al interest 



rate of 15.50%. Plaintiffs also allege that Bann-Cor charged, contracted for and/or received from 

:- inspection Fee" ($75.00); the Schwar•zes several omer •ees and sett!ement charges, mcmdmgo ,T 

"CJ Processing Fee" ($595.00); "Underwriting Fee" ($500.00); "Settlement or Closing Fee" 

($171.00). 

Plaintiffs allege that by charging, contracting for and/or receiving these fees, Barm-Cor 

violated § 408.233 RSMo of the MSMLA. 

Plaintiffs also allege that Defendants The Money Store, LLC f/'Wa/The Money Store, Inc. 

and Wachovia Equity Servicing Corporation, "" '• 
,•,•, as successor t• HomEq Servicing 

•e•eneams •, are iiabIe to Plaintiffs (a) as the assignees and holders of 

the uNawfial loans as a matter of state and federal law, a•d (b) because said Defendants violated 

•oo¢,, charNng, contracting •br .... ;•,;• •u the MSMLA •y directiy or m • 

settlement charges and by charNng an•'or receiving •om 
• 

was not pe•tted or a!!owed because Defendants and/or Ba•-Cor charged, contracted for 

and/or received the settiement charges set z%•h above. 

B. James G. Wong 

Plaintiffs' petition alleges that in May 1997, Plaintiff James Wong obtained a fiRy 

thousand doll• ($50,000.00) mo•gage loan •om Ba•-Cor. Plaintiffs contend that this loan 

was a "Second Mo•gage Loan" within the meaning of the MSMLA. In addition to the p•ncipal 

amount of the loan, Barm-Cor charged Mr. Wong an amnual i•terest rate of 13.99%. P!aintiffs 

also allege that Ba•-Cor charged, contracted for •d/or received •om Mr. Wong several other 

fees and settlement charges including: "Origination Fee" ($5,000.00); •Processing Fee" 

($495.00); "Wire Fee" ($ i•.uu); 'rea Ex Fee" ($11.00); • =•" •e •n nn• 
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Plaintiffs allege that by charging, contracting for and/or receiving these fees, Barm-Cor 

violated § 408.233 RSMo of the MSMLA. 

Plaintiffs further allege that Defendants Master Financial and Master Financial Asset 

Securitization Trusts I997-1, 1998-1, 1998-2 are liable to Plaintiffs (a) as the assignees and 

holders of the unlawful loans as a matter of state and federal law, and (b) because said 

Defendants violated the MSMLA by directly or indirectly charging, contracting for and/or 

receiving these same settlement charges and by charging and/or receiving from Plaintiffs interest 

a•lu/•,r •,amn-,.•or charged, 
on their !oan that was not pe:•itted or ahuwcu u•c•s• Defendants °-•/• 

contracted for and/or received the settlement charges set forth 

C. Daniel and Wanda Jensen 

•'•.ma•:o petition mieges that aiso in May t•/, riam•_* Daniel •t,__,d 

obtained a twenty-five thousand five hundred dollar •$eo,ouu.uu) mortgage loan 

Plaintiffs contend that this loan_ was a •%econd Mortgage Loan" within the meaning of the 

MSMLA. in addition to the pnnmpa• •oum the •o•i, •ann-•or 

a•ual interest rate of 13.99%. Plaintiffs also allege that Bamq-Cor ch•ged, contracted for 

and/or received •om the Jensens several other fbes and settlement charges including: 

"OfiNnation Fee" ($5,000.00); "Processing Fee" ($495.00); '•Wire Transfer Fee" ($10.00); "Fed 

Ex Charge" ($i i.00); "Settlement or Closing Fee" ($150.00). 

Plaintiffs aIlege that by charNng, contracting for aad/or receiving these fees, Bapm-Cor 

violated } 408.233 RSMo of the MSMLA. 

Plaintiffs fu•her atlege that Defendants Master Financial and Master Financial Asset 

Secu•,tization Trusts 1997-i, •-•, 1998-2 are •ao,e •o r•mmtxxS (a) as the assi•ees and 

holders of Ne unlawN1 loans as a matter of state •d federal law, and (b) because said 

Defendants violated the MSMLA by directly or indirectly &•Nng, contracting for an•or 



receiving these same settlement charges and by charging and/or receiving from Piaintiffs interest 

on their loan that was not pem•,itted or atlowed because Defendants and/or Barm-Cor charged, 

contracted for and/or received the settlement charges set forth above. 

D. The Petition and Plaintiffs' Claims 

Plaintiffs John and Jeannette Schwartz and James Wong originally filed this action on 

October 31, 2000 based on alleged violations of the MSMLA. Daniel and Wanda Jensen joined 

the case as plaintiffs on January 5, 2007, with the filing of the Fourth Amended Petition. 

Piaintiffs' Fifth Amended Petition •e,-e• claims on behaif of Piaintiffs, i-d;v•uallv and the 

members of the pIaintiffs' elass. The plaintiffs' c!ass consists of individuals who suffered 

injuries similar to those plead by the named piaintiffs as a result of the alleged violations of the 

agg•u•ve• class members, 

u s u•mg. the unlawful 

settlement charges, the interest Plaintiffs and the class members paid on the loans, the present 

expenses. 

On A:p•I 6, 2007, Plaintiffs sought ieave of Cou• to enter an order dete•ing that the 

action may be maintained as a Plaintiffs' class action. 

If. Legal Standard 

The detemfl•ation of whether an action shou!d be maintained as a ctass action is 

governed by Missou• Rule of Civil Procedure 52.08. The first step under Rule 52.08 is whether 

•h• Plaintiffs have met the requirements of RuIe 52.08(a), which provides: 

• -• ;•;• Class Action. 
w2 • 

to a may sue or be 
sued as representative pa•ies on behatf of aI1 oniy if (1) the class is so numerous 
that joinder of all members is impracticable, (2) there are questions of law or fact 

•,•****•, 
to the class, (3) the claims or defenses of the representative pa•ies are 
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typical of the claims or defenses of the class, and (4) the representative parties 
wi!l fairly and adequately protect the interest of the class. 

•lT• a•dl•Io• to e,•l•,•ments ,•f •m•o 52.08(a), the PIaintiffs •,•f•o• •o• meet 

one of the t•ee requirements of Rule 52.08(b) in order to maintain a class action. Here, 

Plaintiffs seek ce•ification of a class under Rute 52.08@)(3), under w•ich • action may be 

•;•*•;• as a class action if: 

IT]he cou• finds that the ques•cions of law or fact co--on to the members of the 
class predominate over any questions affecting only individual members, and that 

a class action is superior to other available methods for the air and efficient 
adjudication of•he controversy. The matters pe•inent to the fi•dings include: 

t• o• me (A) a• interest e" members •e •he class in individua!1y controlling the 
prosecution or defense of separate actions; 

(B) Ne extent and nature of any !itigatio• concerning the controversy 
aiready co•enced by or agNnst members of the ciass; 

(C) the desirabiiity or undesirability of concentrating the litigation of the 
clmms in -•'" • the em •u•a• fo•; 

(D) the difficulties iikety to be encountered in the m•agement of a class 
action. 

II!. Class Action Analysis 

In order to ce•i• Plaintiffs action as a cIass action, the Cou• must undergo a biNrcated 

anatysis co•esponding with the separate requirements of Rule 52.08(a) and (b)(3). This 

dete•ination rests solely within the sound discretion of the t•.al couP. Union P•anters 9ank, 

•. v. Kendrick, 142 S.W.3d 729, 735 (Mo. banc 2004); State ex tel. •merican Fami•;¢ dns. •. 

Clark, 106 S.W.3d 483, 486 (Mo. banc 2003). Because Rule 52.08 and Fed.R.Civ.P. 23 are 

identical, the Cou• may consider federal inte•retations of Rule 23 in interfering Rule 52.08. 

J•. at 735 n.5. 

The CouP's analysis of Rule 52.08 is "procedural rather than s'KDstantive." Cr@ v. Phi[@ 

Morris Cos., •nc., 190 S.W.3d 368, 377 (Mo. App. E.D. 2005)(quoting Charles v. Spradling, 524 
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S.W.2d 820, 824 (Mo. banc 1975)). As a result, whiIe a trial court must rigorously anaIyze the 

:4 a•mo•b mqul•v into the merits of an requirements of Rule 5z.u8, th•s Cou• • , • ,a• ,,,• .•., ,• 

action sought for class ce•ification. Eisen v. Carlisle & Yacq•elin, 417 U.S. 156, t77 (1974). 

The CouP's role at the ce•ification stage is to dete•ine whether the requirements of Rute 52.08 

have been met without making any dete•ination as to whether the PIaintiffs have stated a cause 

of action or should prevail. ReinhoM v. Fee Fee Trunk Sewer, 664 S.W.2d 599, 602 (Mo. App. 

E.D. t984). The preliminary inquiry at ins stage may require the cou• to resolve disputes 

concew•ing pIaintif£s' satisfaction of the requirements of Rule 52.08, and such disputes may 

e 
nts •f the 

case. Cra•rt, •90 ¢ w ?d •t a77. These disputes, however, may be 

resolved onty insofar as resolution is necess•y to dete•ine the nature of the evidence that 

would be suNcient, if the piaintifffs genera1 aiiegations were tree, to make out a p•ma facie case 

fbr the class. Id. 

The pa•y s•k,•.• class ce•ification bears the burden to prove comp!iance with the 

a•, 64- procedurai requirements of Ruie •z.o•. Dale v. •a•rn•erwn•seer wow., zu• 

65 (Mo. App. W.D. 2006). This burden is satisfied if Plaintiffs put fo•h evidence in the record, 

which, if taken as tree, satisfies every requirement of the role. Id. (citing Beat• v. MetropoIitan 

St. Louis Se-•eer Dist., 914 S.W.2d 791,795 (Mo. banc 1995)). 

Coups shouid e• on the side of class ce•ification where it is a close question because 

class ce•ificadon is atways sgbject to later modification or amendment or dece•,fi•aaon. Id.; 

see a•go .•ale v. •gM-Mart Stores, Inc., 231 S.W.3d 215, 22i (Mo. App: W.D. 2007)("the 

requirements [of Rule 52.08] are construed in li•t of i•s oNectives, i.e., 'to provide for the 

W expeditious h•diing of disputes •d to allow a remedy for those for w•om *t be 

u•eatisdc to expect to reso• to individual Iitigation.'"). 



Part •[: Rule 52o08 a• 

A. Numerosit-y: Rule 

Under Rule 52.08(a)(1), f•e pa•y moving for class ce•ification must establish that "the 

class is so numerous that •oinder of aI1 members is impracticable." T•e role does not require the 

moving pa•y to meet a specific numerical ti•eshold for ctass members or to establish a specific 

number of ctass members. Da•e, 204 S.W.3d at 167; •radford v. •GCO Corp., 187 F.R.D. 600, 

604 (W.D. Mo. 1999); Morgan v. United Parcel Se•ice of America, Znc., 169 F.R.D. 349, 355 

(E.D. Mo. 1996); EMar v. Northrop Co•p., 86 F.R.D. 20, 33-34 (W.D. Mo. 1979). Nor does 

c!ass is 
e •q•.l•e the •v•+;• +•,• •a that &a• 

apposed to "impracticab!e." Da•e, 204 S.W.3d at 167 (citing•4rdrey •,. Fed. Kemper Ns. Co., 142 

F.R.D. Iu•,•¢ 109 (E.D.Pa. 1992)). 

Instead, numerosity is dete•ined on a case-by-case basis based on "co•o• sense 

assumptions." n •a,e, 204 S.W.3d at 167 (quoting Snider v. 5•]ohn Co., 115 F.R.D. •6, 539 

(E.D. Pa. i987)). CouPs may consider the estimated ciass size, as we11 as a number of other 

factors, including, the nature of the action, tb.e inconvenience of trying individual suits, 

geo•aphical location of the class members, the size of the cIaims of fhe individual class 

members, the abiIity of individual class members to institute an action on their own behalf, and 

any other relevant •%ctor pertaining to practicability. 

552, 559-60 (8 th Cir. I982); Eslar, 8(5 F.R.D. at 363. 

Paxton -v. Union Nationa! Bank, 688 F.2d 

As the Missouri Court of Appeals in Da•.e 

recognized, class certification decisions have been upl•.eld where the class includes as few as 18 

class members. Dale, 204 S.W.3d at 168. 

Piaintiffs' allegations satisfy the requirements of Ruie 52.08(a)(I). 'i-he Court finds tl-•at 

since October 3t, i994, Bamn-Cor made at least one hundred seventy four (I74) second 

mortgage home loans secured by Missouri real estate which may fail under the purview of the 

7 



MSMLA. The loan transactions undertook by potential class members likeIy occurred in a 

c•as• members would number -•" •hroughout the state of Missouri. Joinder of all 

accordingly be problematic, difficult and costty. Despite the number of ioan transactions that 

occumed, the individual class members should be identifiable by reviewing Defend•_ts' business 

records, which are to be produced in discovev, and/or tb•ou• the examination of county 

records, if necessary. 

Fu•her, it is conceded that the HomEq Defendants acquired at least 52 of the Baron-Cot 

o•a•n•aa loans, which number is by itse!f sufficient to meet the numerosity requirement. Dale, 

204 S.W.3d at !68 (cithag Z@•ro v. First Penn• •Ran•ng & Trust Co., 96 F.R.D. 567, 569 

(E.D.Pa. 1983) where 51 class members was sufficient to satisfy numerosity); see also Bradford 

to sixty-_five members is suf•fcientiy numerous under Ruie 23."). The 
bou• auutuot•at•y notes 

that Defendant HomeEq did not contest the numerosity element. 

hn accordance with the CouP's findings stated £•ove, me •uu• cu•u•uu• 

have met the numerosity requirement of Rule 52.08(a)(1). 

B. Commona•: Rule 52.08(a)(2) 

Under Rule 52.08(a)(2), the p•y seeing ciass ce•ification must make a showing 

evidencing "questions of iaw or fact corydon to the class." The co•nonality requirement is a 

not a difficutt standard. •'nkIer v. DTE, Inc., 205 F.R.D. 235, 240 (D. •z. 2001). The mIe 

does not require alI questions of Iaw or fact to be common but is satisfied as long as a singte 

co•on question of taw or fact exists as to all ciass mew?Ders. Like •. Carter, 448 F.2d 798 

Cir. 1991); Ninkier, 205 F.R.D. at 240; see aiso Fielder •. Credit accep•unce• 

313, 3 I9-20 (W.D. Mo. 1997)(The commonality standard is satisfied when •he "legal question 



'linking the class members is substantially related to the resolution of the litigation.'")(quoting 

DeYloer v. M-el[on Mortgage Co., 64 F.3d i71, 1174 (8 th Cir. i995)). 

The comm:onality requirement oniy applies to a question of Iaw or fact and does not 

require that the relief afforded to ali cIass members be the same. Crain v. Missouri State 

Employees Retirement •es., 613 S.W.2d 912, 915 (Mo. App. W.D. 1981). Indeed, "[a] single 

common issue may be the ove•ding one in the litigation, despite the fact that the suit also 

entaiis numerous remaining individual questions." American Family, 106 S.W.3d at 488. 

FuKher, •t has been expressly reco•ized that the possibility of varying or individuaiized 

Fam•/, :v6 S.W.3d •o• ("The damages ca•ot bar class ce•ification. :•- "• 

inquiry as to individual x• • • + •;•- of ••,•;•0• "•" Cra9•, !90 ua•aoes prectude a 

S.W.3d at 38i (s•e). 

V•en making a com•nonaIity dete•.ination, it is not •he CouP's role to predict or assure 

•' •mo:my. Carlisle m•t the co--on questions will lead to a determination of Eisen v. 

Yacquelin, 4i7 U.S. i56, 178 (1974). Rather, the main queu is whether the legal questions and 

Here, the Cou• finds that Plaintiffs' allegations satis• the requirements of Rule 

52.08(a)(2). Plaintiffs' FiRh •ended Petition raises questions of taw and fact that are 

to the anticipated class members. Namely, Piaintiffs aliege similar transactions involving seco•nd 

mo•a•e loans obtained •om B•-Cor, and the application of the MSMLA to those Io• 

transactions. Under these facts, the Coa• finds that co--on questions of law or •Nct exist. 

Common questions of law exist because the a11egations plead by Ptaintifr• on 
behatf of 

each class member is based on the same stamtov provision. Despite any potential or cu•ent 

disa•eement the pa•ies may have regarding the meaning of the statutov provisions of the 

MSMLA, ,h• statute ,•r•ll No integrated •nd applied the 
•me *a •ae clNms of each c!as• member 



Plaintiffs' claims are based upon a corrxnon interpretation of limits imposed on certain fees 

nairil •u •.llU under the MSMLA. The resoiution • *" •nat •ssu¢, whatever it may oe• will affect each -• •-• 

umnamed class member the same. 

The Cou• has also considered the issue of damages. •ile the Cou• a•ees that the 

amount of damages awarded to each class member could va•N if Defendants are found ii•bl¢, the 

Cou• ultimately finds co•on issues of law and fact outweigh concerns posed by 

individualized damages. Even thou• the damages potentially awarded to each class member 

may differ, • •he -•*m•hou• used for calc,•am• e•'• "-.• damages will be consistent for all class members. 

"• scale de ending on amounts of •-•:• 
l nus, damages would be awarded on mc bm• p 

individuai • • fees charged. To *a• •*•-* that each bo•ower may have a c!aim f• • 

different amonnt of damages, that distinction is not sufficient to outweigh the predominance of 

the common elements of the damages issues. In sum, the Cou• •a•her finds that •ny valance in 

calcuiating •ne amount of damages will not pose a problem so vast that ca•mot be resolved witNn 

the Comb's m•agement of this class action. Accordingly, the Cou• concIudes that Piaintiffs 

have met the com•ona!ity requirement of Rule 52.08(a)(2). 

C. Typica•W: Rule 52.08(a)(3) 

Under Rule 52.08(a)(3) the pa•y seeking class ce•ification must make a showing 

evidencing that the otaims of the named, or representative, pai•ies are "t•ical of the claims or 

defenses of the cIass." Tb.e t•seshold to meet the t•icaiity standard is fairiy low. T•icatity is 

satisfied "even when there is a variance in the underlying facts of the representative's ctaim and 

the putative class mer2•ers' claims, as long as the claim arises from the same event or course of 

conduct of the defendant as the class ctaims, the underling facts are not markediy different, and 

the conduct and facts Nve rise to the same legal or remediaI theory." DMe, 204 S.W.3d at 169. 
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The HomEq Defendants argue that the typicality requirement is not satisfied because they 

have an affirmative defense to the Schwartz's ciaim on the •ounds that the Schwartz's loan is 

not a Ioan within the Home Ownership and Equity Protection Act ("HOEPA"). The Court 

rejects this argument. First, "It]he existence of an affirmative defense against a cIass 

*o*;"• "• * make his claim atypica!." r•,•,, 9ha • w a• • •72. Fu•her, while 

Plaintiffs have asse•ed that the HomEq Defendants are de•vative!y liable for Ba•-Cor's 

violations of the MSMLA u•der HOEPA, their FiRh .•ended Petition asseKs that the HomEq 

Defendants are also derivatively liable for B•m-Cor's vioiations of the MSMLA under Missou• 

state law •d they also allege that the HomEq Defendants are iigbie for their own vioiations of 

the MSMLA. 

of Rule • 

*•;• •*"; each proposed c!ass member •e all based on the asse• in PI•R Amenae• P•auon as •o 

t• MoM•A. iacLs same legal theory the alleged violations -a• e r **• =•*•,•aa•v• the pied on behaif of 

the named plaintiffs' •d the proposed class all stem •om the same pattern of conduct. Each of 

mo•gage • #nm Ba•-Cor. The allegations of t•e named P!ai•tif•s, !ike the members of t•e 

• + , • e•m•l•r •mm•t•ha•7o• Or excessive fees and class, pm•o• &a ose ioans alI included the same or 

costs. Accordingly, t•e named Plaintiffs and the proposed class members ai1 have simiIar 

•evances as a r•lt nF 
n 
•m•t•r n•ftam •f a•m&mt •nv t•e Defendants and eaclh cIa;• members' 

claim, inciuding those of the named class representatives, are based upon the same iegaI theories. 

The ciaims of the representative pa•ies are accordingly t•icai of the members of the plaintiff 

class. 

• accordance with the Coup's findings stated above, •e Cou• conclades t•at Plaintiffs 

have met the t•icali•y requirement of R•Ie 52.08(a)(3). 

1! 



D. Adequacy of Representation: Rule 52.08(a)(4) 

Under Rule 52.08(a)(4) the party seeking class certif.cation must make a showing 

evidencing that the representative parties will fairty and adequately protect the interests of the 

class. "The primary concern or focus of the trial couP, with. respect to the adequacy prerequisite, 

•7• (citing Union Planters Bank, !42 S.W.3d •* 740). The proxies." Dme, •u4 •.W.3d at • 

adequacy of representation is satisfied if it appe•s that the named Plaintiffs' interests are not 

antagonistic to those of the cIass they seek to represent and ::he named plaintiffs' attorneys' are 

quaIified, experienced •ud generally able to conduct the iitigatiom. Paxton, ob• F.2d at 562-63. 

The Cou• first addresses the issue of the adequacy of ctass counsel, an issue that 

Defendants do not challenge. •x 
•c 

Cou• tim& •+•,• counse! for the named class .•epresentatives_ 

possess the abi!ity and expe6ence to conduct ins class action litigation. The Cou• is aware of 

ciass counsel's considerable past ciass action expe6ence, including being appoi•Xed c!ass 

counsel in other class action matters invo!ving the MSMLA. The Cou• accordingiy finds that 

law fi• of Waiters, Bender, StrohbeN• •_ • 

•m•, David M. J. Micbae! Vau•_an a•d Ga•ett M. Hodes are adequate under 

•me• 52.08(a)(4) to be ap•ed--•:•-" and to s• '• as class counsel. 

The Cou• next addresses the proposed class representatives. Defendants argae that the 

•u ........... + •a • • •o•o•*at•ve< because they are subject to a uniaue defense 

acad they lack knowledge concerning the other class members' loans. The Cou• has denied 

Defendants' motion for sm•nary jud•ent as to the Schwartz loan and also rNects Defendants' 

•Naments as to alteged -unique defenses. The Schwanzes have no conflict of interest with the 

class members if their lo• is not a HOEPA !oan because theirs and the ctass members' theo6es 

of Defendants' ii2oiiity are not specifically tied to HOEPA. 
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As to their knowledge of the details other ctass members' loans, this is not a requirement 

for class certification. The class representatives are not required to know every detail of their 

ciaims or be familiar -with the facts of the other class m,•mb,•rs ciaims. Surowitz v. •:i/ton Hotels 

Cos•)., 383 U.S. 363, 366 (1966); 5ewis v. Curtis, 671 F.2d 779, 789 (3 rd Cir. 2000)° As long as 

the representative p•amuffs have a general "•-'•"•°-•;-• • ÷•'• •'•°;'° that are being asserted 

plato s may the and are wiling to continue to prosecute the actions, representative •'• 

expertise of counsel for legal guidance. Baf•ra v. Do•a/dson, 5uflm & a•enrette Sec. Corp., 222 

F.3d 52, 61-62 (2 nd Cir. 2000). it is expected and appropriate in class action litigation for the 

ciass representatives to rely upon their counsel for guidance. Bradford, 187 F.R.D. at 605. 

Importantly, Defendants do not argue or assert that the Piaintiffs' interests conflict with 

the interests of the c•ass members. •'•or has the Court. been presented ""•*" any ,•'•'•'• to 

indicate that the named representatives possess any motivation counter to that of the proposed 

commu,• to ciass members or that they lack the ability and resources to act as fiduciaries and 

prosecute t•e case on behatf of the cIass. As a resu!t the Court concludes that the named 

representatives are adequate under Ruie 52.08(a)(4). 

•-m accordance w•"•" the Court's findings stated above, the c•a• canctudes that both 

represemat_,•es meet adequacy of representation proposed ctas•, counsel and the ciass :" 

requirement of Rute 52.08(a)(4)o 
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Part II: Rule 52.08• 

Having concluded that the Plaintiffs' have made a sufficient showing to satisfy the 

requirements of Rule 52.08(a), the Court now must consider whether Plaintiffs' have made a 

sufficient showing to meet the requirements set forth in Rule 52.08(b)(3). 

A. Common Questions • 

Rule 

In order for a class to be ce•ified under Rule 52.08(b)(3) the Cou• must make a finding 

that "• *;• of law or fact common to the members of the class predominate over any 

•uestioas affecting on!y individua! ___embers. For the predominance e!ement to be satisfied, it is 

not aecessary for the movant to estabiish t•at every issue in the case is common to a!I members 

of the cIass. American family, 106 S.W.3d at 488•89. N •gct, a sin.gle issue, common to ai! c!ass 

members, may be •,--•-•-•*• •.• •,•• 
•._•_.• 

to a case t•at predominance exists deseite• a Iar•e 

number of pending individual questions. Id.; see also Dale, 204 S.W.3d at 175 ("The co•on- 

,•, • ,•e•er prapa•ed cIa•se• are sufficiently cohesive 

wa•ant adjudication by representation ..."IT]he •andamental *• qu•s•on is whether the •oup 

aspiring to class stares is seeking to remedy a co•on legal •evance.")(intemal citations 

omi•ed). The Cou• also notes that "the need for inquiry as to individual drainages does not 

preclude a finding •f •,•,•-•.••'•'•" rA (c•*ing•.• Lewis v. N•t'[ Football League, t46 F.R.D. 5, 

t2 (D.D.C. 1992); see also freedman v. Louisiana Pac. Corp., 992 F. Supp. 377, 401 (D. Or. 

1996); Gaspar v. Linvatac Cor•., 167 F.R.D. 51, 60 •.D. •i1. t996). 

The Cou• finds that there are co--on questions which exist in the case at hand that are 

predominant over individua! issues. As previously me•fio•ed, there are facmai and legal issues 

co--on to all members of •he proposed ctass. Each member entered into near identical 

tr•sactions with the same mo•gage compmny. Plaintiffs see• rel•e• for all of these 

14 



by way of the same legal theory; alleged violations of the MSMLA. The Court finds that these 

common issues predominate over questions of individual class mer•foers. 

Defendants asse• that a number of individual issues exist which would preclude a finding 

the corr•non issues predominate of individual ones. For example, Defendants assert faat because 

•.• • m•, each •.1• member was £n•ged differ, each claim wi!l require 

-• • *•o• •roof defeating •redominance. This Cou• disa•ees. 
individualizes transaction uy 

Plaintiffs Nlege that each class members' unlawN1 fees are set fo•h and identified on 

•*' t standard real estate closing document whose 
their executed HUD-1A Sememen Statement, a 

fo• and content is required by federal iaw and by Defendants' contractual a•eements with 

Barm,-Cor. Pursuant to Plaintiffs' theo•es, it appears tlnat the determination of whefher iilegal 

settiement ch•ges were charged, contracted for and/or received by Ba•-Cor i>•oives oNy a 

uted HUD-1A •etdemem Statement and the settlement charges 
review of the bo•owe•-ea•c 

disclosed thereon and the provisions of the MSMLA. Plaintiffs asse• fhat on!y specific charges 

identified on each of the HUD-1A Settiement Statements are 
uNawNi and •&at fne analysis 

u #• • i11egal or not is t.he same for each fee. 
under } 408.233.i RSMo as 

The • •'• a• rigorously mna!yzed the record before it •d has considered the nature of 

the evidence P1aintifEs contend wi!! make out a prima facie case for the Class me•bers. "•&ile 

iS' 
the pa•icular fees charged to each class member may •n many cases differ, De•enoan 

a•,•l•od •ran•ae•,O• by transaction evidence is necess•y to prove the class 
suggestion ma m•,• 

members' claims lacks me•t in tight of this evidence and the re6ord. 

The Cou• also notes that while the HomEq Defendants asse• that affirmative defenses 

defeat ce•ification, just the opposite is true. For example, Defendants asse• a "vo!untary 

paysnent" defense to the class members' claims. •ether or not this defense applies in t•s case 

predomm•c• is a co--on question •nich 
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other words, just as proof of Plaintiffs' case presents common questions that permeate across the 

entire class, so to do certain affirmative defenses that the Defendants tout. 

in sum, the Court finds the common issues predominate over any individual questions 

and, therefore, PIaintiffs have met the predominance prong set forth in Rule 52.08(b)(3). 

Aalua•cauu• ui-• Controverw: B. class Action is the Superior tv•.emoa for 
mc 

Prong Two of Rule 52.08(b)(3) 

In order to certify a class under Rule 52o08(b)(3) a court must also make a finding that % 

class action is superior to other avaiiable methods for the fair and efficient adjudication of the 

controversy2' This Court shou!d consider the interest of individual members in control!ing the 

action, the nature of any !itigation relevant to the controversy that has already been commenced 

•__• • ,• •.•.-.'.oa;•.'•, of concentrating •'• litigation in the forum, and the 

&.mum• •'• will likely a•smg the ctass ,•.-•- •._•,•e 52.08(b)(3). 

Class actions are efficient judicial mechanisms in preventing the possibiIity of multiple 

Many coups reco•ize that a class action is superior to other avai1201e methods for the Nir and 

eNcient adjudication of a suit when a 1urge number of individuals are affected by a consumer 

protection law. Prudential Ins. Co. America Sales Practice 5it., 148 F.3d 283,316 (3 rd Cir. 1998). 

Cases involving consumer + •**o•o+;• t?@cal!y •o•j•leg• eho• superiohty requirement. _.%e e.g., 

5ozada v. Dale Baker OldsmobiIe, Inc., 197 F.R.D. 321,332 (W.D. Mich. 2000); Sake v. First 

Nationwide Bank, 156 F.R.D. 6t5, 626 (E.D. Pa. 1994). 

After considering at1 of the facts and circumstances at hand, the Cou• finds that 

su:.p•,• p•a 
of Rule •.•<• a•rbSr3•ev 

e 
•o satisfied. •a• c•,• h,s considered uther methods of 

adjudicating the claims at hand, and finds that a class action provides the m_ost effective and 

efficient method avail2ale. Plaintiff• have aiieged that at 1east one hundred seventy four 
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individuals (174) have entered into transactions similar as tt•ose that gave rise to Plaintiffs' 

ciaims. Some fifty-two (52) of those loans were acquired by the HomeEq Defendants. As 

discussed in the anaiysis of Rub 52.08(a)(I), joinder of this many individuals would be costIy, 

dif•%ult, and inefficient. The only ot1•er alternative to a class action is for Plaintiffs and the 

memDers• o•-•'mc p•p•,•'• class to fi•e• individua! lawsuits. Unde•aking that alternative would be 

time consuming, redundant, and an overaI1 inefficient use of the CouP's time. Each claimant 

would be required to do the same discovery and brief and ar•e the same questions of law. Ln 

addition, proceeding as a class action enabies potentiat piaintiffs to be notified of a ,egm clmm 

that they may not be aware exists. 

The supe•ority of use the ctass action mechaNsm in tbAs instance is N•her supposed by 

t•e fact that t•is transactions. As mentioned above, consumer class 

actions are widely used and reco•ized as *&e most efficient a•d fair way to adjudicate consumer 

ciaims. N aomnon, since the MSMLA is a fo• •e mer protection law, litigating the 

in class fo• is best. 

•:•:•.• •a•+ , ¢•,• • p•-,l• • 0•(b)(3) and finds 
T•e Cou• has also evaluated due aum•**•, 

• ,• •;a•,-•*•ns preclude a dete•_ination of sueefiofity. Individual members 
that none 

wii1 not t•Kety have • s•o_g interest in litigating their own •nd•v•dual claims as a result of the 

simiiafity between the claims of each class member and the n•med plaintiffs. The Cou• is 

e of •,• •-i• involving Bantu-Cot originated !cans •ending before any 

cou• • •ssoud •at wou•d affect •h• p•o•ss o• th• •id•ado• at hm•d. Th• Cou• •nds that •t •s 

desirE•te to concentrate any such claims in this forum, especially conside•ng that the subjec• 

•mtter of the claims stem •om 1cans secured by Missouri reai estate, wNch are s•abject to 

Missouri law. 
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Finally, the Court finds that any management difficulties that may arise in this case 

wo•Ad not be such as to preclude a finding of superiority. This finding is supported by other 

courts in Missouri that have certified simitar cases brought under the MSMLA as ciass actions. 

See e.g. Orders certifying consumer ctass actions in Couch v. SMC Lending, •'nc., GiImor v. 

Preferred Credit Corporation, Baker v. CentuG Financial, McLean "•. r •,• •u• •,• 

Corp., and Mitchell v. Residential Funding Co•Toration, et al. 

•a accordance with the CouR's findings stated above, the Cou• concludes that Plaintiffs 

meet fhe supedodty prong set fo•in in Rule 52.08(b)(3). 

IV. The Class Definition 

Although not express!y mentioned in Ruie 52.08, an imp!icit prerequisite in ciass actions 

d•tm•u a•u• that •.• class representatives are is the requirement mat the class be properly -•-• 

members of the class. Dale, 204 S.W.3d at 177-78; •qhfe, 231 S.W.3d at 222. A c!ass must be 

identifiable •om the outset of the litigation and the ciass definition must not inc!ude a 

dete•ination of ultimate li2•i!ity issues in order to dete•ine membership. Id., Van@he v. 

•mb 
requirement does •-+ Allied Mor N. Capital Corp., gGg b.w.4a oy• (Mo. bane. 2008). •-:- 

"• •+• be identified at fhe aammencement of the 
meal1, however, &a• every s• emee• cab 

action." Craft., 190 •. w.3d at •8 •-8o. X•at the requirement means is that there mmst be an 

ability to identi•y class members by reference to objective c•te•a. Dafe, 204 S.W.3d at i78; 

•rajz, • •. vv .• a• 
•8, The primary •1 ,ho ror•mr•m•n• Of a class c e •f 

definition is that the proposed class not be amo•hous, va•e, or indete•inate "). 

Plaintiffs allege that Ba•-Cor charged, contracted for and/or received settlement charges 

on second mo•gage toans secured by Missou• residential teat estate wNch were not autho•zed 

P•a•nd•s •a•her aI!ege that the dete•Anation of whether an individual's loan by the • •o• • •. •'#• 

qualifies for coverage by •he MSMLA i•avoives a review of the ciass memeers s•ana•m •o•m 
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toan documents. Plaintiffs •ar•her allege that Bann-Cor charged, contracted for and/or received 

one or more uniaw•cd settlement charges on each of the second mo•gage ioan 

Missouri bo•owers. 

The CouX has reviewed Plaintiffs' proposed class definition as set fo•h in the FiRh 

•p_ended Petition_. Tb•e <• fi•ds that Plaintiffs? proposed class definition satisfies the 

• • of Missou• law and i• approp•_ate. The members of the c!ass are identifiable by 

reference to objective cfite•a which inctudes the identiW of their lender, Bamn-Cor Mo•gage, 

the date of their loan, and whether it is a s•2oordinate or second mo•gage loan secured by 

Missouri real estate. Fu•her, the ciass definition does not include a u•c,•ma•u** u• any 

uitimate Ii2•iiity questions to identify members of the class. 

•m accordance with the CouP's findings as stated above, the Cou• concludes that 

Plaintiffs have properly defined the C!ass. 

•z Conclusion 

IT IS HE•Y O•ERED that Plaintiffs' Motion for Order Dete•ining That This 

•c•ut• 
May 

•c 
•wmntmn• As Class 

IT IS FURTHER O•ERED fk•at the Cou• hereby ce£ifies a class of plaintiffs as 

AR •dividuais w•o, on or after October 31, 1994, obtained a "Second 

Mortgage Loan" as defied by } 408.231.1 RSMo, •om Bann-Cor Mortgage, 
secured by real properge located N Missouri. 

Excluded •om the Ciass are (1) Defendants and any entity in which any 
Defendant has a controlIing interest, their iegai af•21iates, predecessors in interest 

or assi•_s; (2) ;•ny employee or representative of a Defender or excluded entity 
and/or member of the i•ediate family of an excluded employee or 

representative; and/or (3) •my member of t•e undersized judge's i•ediate 
fmmily. 
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IT IS FURTHER ORDERED that the following definitions shai1 appty for the purposes 

offhis class. 

"Second Mortgage Loans as defined by § 408.231.1 RSMo" shall mean "a loan 
secured in whole or in part by a Iien upon any interest in Residential Real Estate 
created by a security instrument, including a mortgage, deed of trust, or other 
similar instrument or document, which provides for interest to be calculated at the 
"o+• allowed t•'•7 • p isio• c•¢ •-ti•n •0R 2•9, wh•ah Residential RaM Estate 
is subject to one or more prior mo•gage loans." 

"Residential Real Estate" shall mean "any real estate used or intended to be used 

as a residence by not more that four famiiies, and which is situated within the 
state Ol iV•lSSO tl1l. 

IT tS FURTHER ORDERED that Plaintiffs John and Jeannette Schwartz, James Wong 

and DanieI and Wanda Jensen are designated as representatives of the above class. 

iT iS FURTHER ORDF.t?F.D that Piaintiffs' counseI, R. Frederick Watters, gap D. 

Ric.hards, David M. Skeens, J. Michael Vaughan and Garrett M. Hodes of the law firm Walters 

Bender Strohbehn & Vaughan, P.C., are designated as Counsel for the above class and that Class 

Counsel shall prepare a notice consistent with Rule 52.08 •%r dissemination to the class tb_roug,h 

the best practicable means under the circumstances. 

IT IS SO OI•DERED. 

•tonor@le Jobm M. Torrance, Circuit Court Judge 

Copies to: 

Kip Richards, via fax: (816) 421-4747 
Randolph Willis, via fax: (816) 960- 669 
Roy 
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