N THE CIRCUIT {Z{}“{f’ﬁ? OF JACKSON COUNTY, MIs30UR!
T INDEPENDENCE

DAVID C MeLEAN, ET AL,

Plaintifts,

Cose Wo, (0 CV 228330
:«}3‘; *“‘&Q( «.x\e

ot ol Dl g Gy

Y

FIRST HORIZON HOME LOAN
CORPORATION (Fk/a %;”mm
MORTGAGE COMPANY),

B T NN

Dafendant,

MOTION FOR PRE IMINARY APPROVAL OF
S ACTION SETTLENENT

NOW, upon the application of the Plaintifls, and good cause appesring, THIS
COURT FINDS and ORDERS a3 follows:

i Prefimivare Class Certification

1. Pursuant to the terms of & Settlement Agreement (fhe “Agreement™ dated
5_ g’&’ M? ! plainsitns reguest the Cowt to certily, pursean: to Missourd Rule

af Civil Procedure 52,08, the following dlass (the “Class™ for parposes of seitlement

enly:
“All porsons who —~

{23 obisined & second morigage loan seoured by a Deed of Trust on

Missourd real property from MeGuire Mortgage C@myzmy or Bom Frgt
Horizoe's MoeGuire xé{z:@f*agﬁ Division on or afier November 16, 1994,

e m:i including April 13, 2005, whoss loan wes 2f an interest rate
greater than the rate under RS0, § 408.030 af the time of the loan and

whnse izmrz Invinded one ormoreof tz:v Subject Feeg, or

% iy e Setflement & kgrwmﬁﬁ ghich s amached o iﬁxmm 1
sroval of Class Action Settlement, svo bevsby oy
C«ﬁﬂr wa:: :z:p.m fzed torms 26 set &ovth in the Agropmantl,
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{6y previously was mailed notive of the class certification in the
Aotion,

For pup w:ws of determining membership in the Class, "Subject Fees”
memns & fee that was disclosed by xiai‘%uz& or Fist Horizon on the
‘i}%:ziig& ' “'Mﬁ«i or HUD-1A Setilement Staterments o ber (i) origination
fess in exesss of the shatutory {mgzmmﬁ fog cap et forth by §
AR 233, i{ﬁ} B8, Mo, in effedt on the & ;

o

fhat the Loan closed {5*‘ I
wag 2% of the loan aoount on and before ﬁ;wﬁ:@ 28, 1998, and 3% of' the

lpan amount thereafter), (if) loan discount fees, (8 Aﬁ} fax service fees, ()
anderariiing Res, ) g:zmmwgmﬂ fees, {vi) e:i;smm it preparetibn feos
payable to MeGuire or First Horizon, (vil) direct or indirect mortgs aus
&m&w foos, (vill) express mall fees, (1‘:%2} flond coetifidation fess, &0
payoifidelivery fees, Q::»::jr verification of mortgege fhes, andior (i) wire

f“
EEE,

4

2, The Court %mii& afer rigomous anabsis of cach fhe requirements of Role
e ’ L

$2.08%(a) and (0)3) and after a tharough review of the record, and, after consideration of

)
the Cowrt's prior orders cariifying the class for litigation preposes (December 17, 2002),

N

amending the order certifving the class (March 31, 2003), fwther amending the order

certifying the class (November 7, 2003), further amending the order centifying the class

i

(Wdarch 23, 2006), and deoying Defendant’s motion to decertify £
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the following:
4. the Class condains over 4,000 members and is so mumerons that joinder of
all members iz impracticabls;
5. thére are cuestions of law and fact common to the Class, inchuding, but not

Gdg

leaited to, thoss related 1o the interpretation and operation of Missouri”

Second Mortgage Loans Act ("MSMLA™), §§ 408231, @ seg., e

agure of damages there under, the lending practices and operations of

£ o] 2l

afendant, and the legal and Botual defenses to Hability and the Class

o

members’ MEMLA olaims asseried by Defendeny;

¢ claims of the Representative Plaintiffs are brought pursusnt fo the

¢
B

b




MERLA, arize from the same conduet and cowse of sonduct 29 the Clas
members” claims, and are typleal of the caims of e Class tha
Representative Plaintiffs seek to cortify: end

there ave no apparent conflicts of intorest between the representatives and

gt

he class or ameng the class, and the Reprosentstive Plaintifls and their

counsel will falfly and adegustely protect the intorests of the Class.

The Covt Suther finds tt

The guestions of law or feot which are common %o the menbers of the
{Clags, sot forth ghove, wholly predominate over the questions affscting
only individual members; and

erfification of the Class, for settlement purposes, Is suptior o other

available methods for the foir and officient adiudication or resolution of
this conteoversy, Heove, Plalnti® and the Class muembers™ olobmy sselt o

remedy common logal grisvancss and certification of the Class for

sment purposes promises imperiant advantages of economy of effort
and vaiforminy of result without undee dilution of procedural safegnands

for the members of the Class or Defendars

& e gl ¢ 33 £t 5 DI PR a‘?Q_-‘fw
Aucordingly, e Class defned above s formally cortificd, Sor settlemant

purposes only.  The Cowt's prior orders cerifying 2 Higation class sre heseby

2 4

superseded and held for nanght.

P&m&mv Draveid and Holly MoLean and Roger :zz‘v:i Zugenia Jones shell be

7

%

 the Representatives of the Clags and R. Frederick Walters, David M.

Skeens, and Kip D, Richards and thelr law firm, Walters, Bender, Stroibelm &



Vaughan, P.C., shell be appointed as Class Counsel.
Egd‘

1,

ewed the tenms of the Setlement Agresmans,

% 4

«
5.

and the Settlement provided for therein, and it appesss to be falr, adeguate, and

reasorable for the entirety of the Class and the produet of ama’s length negotiations.

i

Accordingly, the Settlement is preliminarily approved as falr, sdequate, and reasonable

for the entirety of the Class, subject o further consideration thereof ot the

Hearing described set forth in Part VII of this Order,

1, Motlceand Netoe Plan

6. The Notice of Proposed Class Action Settlem & Settlement Hearing,
sitachéd a8 Exhibit B o the Agresment, and the Publcation Notice attached as Hxhibit

E to the Agreement ere approved by the Court.

5

7. ‘Within the time period provided in the Agreement, the Seitierment

ol s

Administrator shall provide by first-class mail a copy of the Notice of Proposed Class

{ ;‘

Action Sertlement and Settlement Hewring and o Clalm Foom povsuan? to paragraph 11 to
all Clags Members,

8. Within the tme period provided in the Agreement, the Settlement
Administrator ghell arrange for the publication of the Publication Metice in twe

Wednesddy editions and one Sunday edition of The Kunsas Clty Star, The 5t Lowis

' : sasie, 5 aengfamie !, : "
Post Dispatch, The Springfield News-Leader, The 81 J

Girardeaw Sowtheast Missourin, The Columbia Tribune, The Rolle Duily News, The

e
Lo

Hemmibe! Cowrfer-Post, T4

ville Dadly Express and The Joplin Globe. The

publication shall be two colmnn inches by four cohumn inches and placed in the paper

A



where legal notices typlcally appear.  Any Class Member who inguives of the

&

Seitiement Administrator concerning the Seitlement in response to the Publication
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9 The Notice of Proposed Class Action Setflement and Seftlement Hearing
end Publication Notice contain sufficient information which & reasonsble person wonld
consider to be matedal in making an informed, intelligent decision of whether t opt out

£

or vemgin & member of the Class and be bound by a final judzment, fuirly apprises the

Ey

Clase members of the terms of the Seitlement, the formula For computing individual
recoveries and an estimated amount of or range of each Class members’ ndividual
recoveries, the options that are open to them In connestion with the proceedings and
refers them to the Court or Class Counsel for further detedled information.  Accordingly,
for these and other reasons, notice in complience with the provisions set forth In
paragraphs 6, 7, and 8 above and the Agreement is hersby found to be the best notice

practiceble under the clhrcumstances, and cobstitutes dus and sufBicient notice of this

R 2v e

Order to ol persons affected by andior antided Yo participate in the Settlement, in &
complisnce with the notice requirements of Mo, R, Civi P. 32.08.

10, Prigr to the hearing desorbed in Part VI hereln, the Settloment
Administrator shall file o swormn statement evidencing conmpliance with the provisgions o
this Order and the Agreement concerning the provision of Notiess and Claim Forms,

., ClaimForm

11, The Court has cosely reviewed the Cladm Form attached as Exhibit 4 10

the Settiement Agreement. The Claim Form will be mailed o the Class menbers with

the Notice of Proposed Class Acilon Seftlement and Settlement Hearing The Claim

Ly



Form is ﬁl‘ﬁﬁgii ¥ ‘f’?‘fﬁ oy SUOLE, mnd will be sl be wnderstond m{ iy Clags

members who must complete the Claim Form and retum it to the Seitlement
Administrator in order to oblain any recovery under the Setflement. Becouse the Claim

Form is 1 be executed by the Class members under penalty of pedury, it will provide

adequats due process protections to the Defendant, as well as the Class members, and will

w e e‘:ﬁmmé Administrator to accurately and efficlently roview Clalms submitted

i;:é‘ A

by the Class members. Accordingly, the Claim Form is dpproved for use s part of the
Settlement,

12, The Cowst bas closely reviewed the claims process and procedures gt
forth in the Agreement. In order to be entitled to reseive any compensation under fhe

g

Agreement, Class Members must submit a Valid Claim Form fo the Setflement

Admimsteator within ninety (90) days sfter mailing of the Class Notice, a5 provided in
the Agreement. The validity of Claim Foums, claims dispute resolution proceduses, and
the payment provess (collectively, the “Claims process™ shall be governed by the terms

stated in the Agresment, The Court finds that the Cladms process a5 described in the

Agresment provides adegquate due popcess profsctions o the Parties and the Class
msrnbers and i3 appropriate, faly, adequate and ressonable,
Y.  Setflement Adminisiration

13, The Selfement Administrator shall be Tilghmen & Co., P.C, and is

et

L%

appointed by the Court 1o parform the settlement administration duties desoribed in the
Settlement Agresment and In this Order,
14, All events and actions contemplated under the Settflement Agreement o

#

oecur after the enfry of this Order and before the hearing deseribed in Part VI and the



rights, duties and obligations of the Parties their Counsel, Plaintiffs’ Counsel, the Class
Members and the Setflement Administrator, shall be governed by the Agreement, fo the

extent not inconsistent herewith, including but not Himited to requirements placed on
Class Members with respect fo objections, intervention requests, appearances, claims,
and exclusion requests. The Seiflement Agreement i3 incorporated into this Order

Counsel, as defined in the Agreement, sha zi b bomd by the

J
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Class Counsel and
rights, duties and obligations as set forth In the Agreement with respect to Class Course]

and Plaintiffy Counsel, induding without linttation that Class Connsel endd Plainsify
Counsel shall do all things required of them, and refrain from doing all things they we
prohibited from dolng, under paragraphs 2.24-2.27, 6.01-6.03, 6.05 and 608 of the
Settiernent Agresment.

t5.  The Settiement Adrinistrator shall take such further actions as are raquired
under the Agreement and a5 agreed 1o by the Parties.

16, The reasonable costs and expenses of settlement administration shell &
paid for as set-forth in the Agresment.

eotion,  Intecvention,

Member Rights and Actions (Exclusion. Obi

YL s
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17, Each Class Member can elect not to be 2 part of the Class and not to be

i S

wa i

bound by this Agreemen within sixty (60} dave of the mailing of the Notioe of

x5

Proposed Class Action Setilement, the Class Member completes an indbvidual, wiitten,

and signed notice of intention fo opt out or request for sxclusion. The Cowt will not

5

uire the notice of intent o opt out or request for exciugion o be in & partoular
ey

o

formad, bowever, the notics of intent fo op? out or request for exclusion must contain ¢

g
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sage number ad neme and the words Yoot oul” Pexdiusion,” or words o g o

clearly indicating an intent not to participate in the settlement. Clags members cannot

% EE € s 24 L e 3 P
the Class shall be signed by all obiigors on the Loan, or their legal representatives, as s¢t

forth in the Agreement and shall be sent o the Settlement Adwministrator. Any Class

A g

0

Mismber who does not submit & thmely notice of intention v opt ot or reguest for

axclusion, sndfor who otharwise fills to comply with all requirements fos

shall be bound by the Agreement and the Release entered a5 part of the

i this aotion

y

18, Nolater than ten (107 days atier the deadline for submilling requesis for

exchusion, the Seitlement Adminisirator shalll () notily in wriling Defense Counsel

and Class Coungsl reparding the snames of Class Members, if any, who request

%3

exclusion, and ke mortgage loan numsbers (i available) for which each is claiming

. 22

excliasion, and (31 provide copies of all Requests for Sxclusion recelved by 1% Defanse

%

Counse! and Class Counsel. The originals of all Récuests for Exclusion shall be

retained by the Settlement Administrator uniess and uetil such originals are delivered

% Y‘

o Defense Counsel Hllowing the Final Approvel Date.

f

19 Any Class Member who wishes 10 object fo the proposed Settlement must
mail 3 weitien objection to the Seitlement (“Objection™} to Class Counsel and Delense
Coungel, a8 the addresses et forth in the Nedles, and 8l the Ohjechion
contemporaneopsly with the Cowt  Bach Objection must {a) st futh the Class

s am 1

NMember's Toll vane, cwrend addvess, and ielephone mumber; (b) state that e Class

Member objects to the Settlement, in whole or In part; {¢) sst forth a statement of the

{22
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legal and factual basis for the Objection; and {d) provide coples of any documents Shat

o %

¢ objecting Class meember (or “Objestor™) wishes to submit in support of histhe

position. Any Class Member who does not submit a timely Objection in complete
accordance with the Settlement, the Notice of Proposad Class Action Settlement and

sise as ordered by the Court shall not be treated as having

Settlernent Hearing, and othe

filed o valid Objsction to the Settlement. Objections shall be Bledin Cowrt within shoy

-

FEITY B rs il 4 ] et % ‘ p S
(607 days of the mailing of Cless Notles, or be forever barred,  All oblections to S

é}"}

ctilement which are not set forth in a written objection filed in accordance with thess
provisions shall e deemed wabved by the Cowrt.
20, Any Cless Member who wishes to appear at the Fairness Hearing st file
a Motice of Appearancs In the Action and serve the Notice of Appearance, slong with
thelr Oblection, upon Class Counsel and Deforse Counsel.  Class members shall only
be permitted to appear ol the Falrness Hearing and 1o argue those matters set forth in s
writien objection Bled In sccordance with paragraph 19 of this Order. As st forih in
paragraph 19, above, no Class Member shall be permitied to raise matters at the
Fairness Hearing that the Class Member could have raised in an Objection, but failed 1o
da so and all other objections o the Ssttlement are desmed watved i not set forthiin a
written objection. Al Notlees of Appearance shall bz filed in Court within gisty (600
days of the mailing of the Notive of Proposed Class Action Setlement, or the Cluss

mermber will be barred from appesring at the Fairness Heering,

21, Any Class Member who bhas not fled & theely wrillen request for

exciusion muy also seek o Indorvens in the Lawsull, Al requests to Intervene must be

in compliance with the Missourl Rules of Civil Procedurs and spplicable law. No



person shall be parmitted to intervene unless such person (3) has fled with the {2%13{ of

s

the Const & request or motion seeldng to intervene in fhe Action, lousther with

spproprisie suggestions in support of the request or motion o intervens and any

&

supporting documentation, () has served coples of such notice, siafement, and
documentation together with copies of any other papers or briefs thet such person fils

¢
i

with the Court, upon Class Counsel, and upon Defense Counsel, and (8 otherwise

#

compdies with Hhe Settlement Sgrsecent znd Notce of Propossd Class Action
Settlement for purposes of such hearing Al requests or motions o intervene shall be
filed i Court within sixty (60) days of the railing of the Notlee of Proposed Cless
Action Sattlementorwill be deprned untimely and denied,

YL Tabrnesy Hearing and Helntes Dendlines

i« 3

22, A hesring {he * mtmvﬁ 53 Hearing™} shall be held before e undersigned

o D“N« —’{-3300 ;"@,q % wm&&@r the following

g

i

{ay  the falroess, ressoneblensss, and adequacy of the proposed Settlement,

including any objections to the Settlement and any rﬁfgﬁns& to -intervens in the

&

procesdings,

Y
k-

(b the entry of any final order or judgment in the case granting Suval approval
3 . 2

to the Setdement and giving offect to the Release set forth therein,

%

{o whether all requ irements o of stetude, role and Constitution netsssary o

o+

sffeciuate fhis Eezﬁ*m st have been met and safisfied,

£

{d)y  petitions for attorneys” fees and for reimbursement of erpenses and costs,
{ey  roguests for payment of incentive awards, and

L

0 aryy other matters which the Court desms necessary or thai heve besp



bronght fo its attention by the Parties to consider for the purpose of determining whether
to-grant final epproval fo the Settlement.
This hearing may be postponed, adjourned, or continued by Order of the Coud

ettt forther nofice o the Class,

23, Memoranda in support of the Seftlement, petitions for attorneys’ foes and

refmbursement of expenses by Class Counsel, Plaintifly’ Counsel or any ofher person or

ve avesrds shall be Hled with the Ok of the Court on or

; 2 i ) N .
antity and requasty for inoe

%

befors fourteen (14) days prior to the Fairness Hearing, or be forever barred. Plaintiffy’

Coungel may flea fee petition and nothing In the Agresraent shall prevent Plaimsifly’
Counsel from seeking a share of the fes award fom the Court and, If desived by

% %

Plaimiffs’ Counsel, appeating the Cowrt's order with respect to the fee award, The
designation of Travis & Calhoun as Plaintifs’ Counsel rather than Class Counssl shall
nwt prejudice its claims, if any, for & share of the fee avward.

Vi1 Miscolbyeons Matiers

il

24, Al procsedings in this Action, olher than such as may be necessary o

sk

carry out fhe terms and conditions of the Agreement, Settlement Adminisiration or the
segponsibilities related or incidental thereto, are stayed and suspended until frther order

of this Cowrt, All motons pending as of the date of eniry of this Order are hereby

denled 23 wood, with leave of the moving party o reingiibte Tie modionds) without
prejudics in the event the Settlement is nol approved by the court.

25, H Final Approval of fhe Seitlement is not achieved, or if the Settlament is

terminated for any reason whatsoever, the Seftlement and all proceedings had in

;v&

&g

cormection therowith shall be withow prejudice o the status guo ante tighls of the

sk
Skt
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st shell be
sl Crders g if St
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: T T sl o
event, the Settlement and all negolistions concerning it ghiall not be used or
In such an event, the Bettlement
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Wernon E. Sooville, T Clrouit Court Judge

| cetity that the foregoing s 4 luu,/
frue, and complete copy of the original on file
in my office and of wiich l am legal custodian,
Tvesa L
Court Admnmsualor
Circuit Coyit of deckson County, Missouri
ilner [
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