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NOTICE OF APPEAL

IN THE CIRCUIT COIÆT OF JACKSON COUNTY, MISSOURI
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I First Horizon Home Loan
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June 7, 2007
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3/20/08 order denying defendant's motion to enforce the court-approved settlement of June 7, 2007.

~._--
!1QPJ'J1jJlt'S i)!tgrneV!s)Ll3ar Number!s) ResQondent's Attorney(s)lBar Number(s)

Mark A. Olthofl(MO 1138572) R. Frederick Walters (1\0 #25069)

Address: Address:

i Shughart Thomson & Kilroy, P .C.

120 W. 12''' Street
Kansas City, MO 64105

Walters Bender Strohbebn & Vaugban P.c.
i 100 Main St., 2500 City Center Square
Kansas City, MO 64105

Telephone: Telephone:
--

(816) 421-3355 (816) 421-6620

Cross-Appellant's Names:

---_.._-~.._--
Address:

Cross-Respondcnt's Names:

Address:

I Telephone: Telephone:

Brief Description of Case:

Class action was settled with Court-approved settlement agreement. Appeal seeks enforcement of settlement
agreement, to (1) bar claims that do not qualify for payment under the settlement agreement. and (2) require that
class members \\1th bankruptcy loans be paid accoròing to tenus of the settlement agreement.

Date of Appeal Bond I Amount of l3ond~ 2.000.000 OÓ----ix-B¿-~d.._t\ttac¡;d-
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Notice to Appellant's Attorney

Local Tules may require supplemental documents to be filed. Please refer to the applicable rule for the district in
which the appeal is being Hied and forward supplements as required. . I

Directions to Clerk I
¡

Serve a copy of the notice of appeal in a manner as prescribed by Rule 43.01 on the attorneys of record of all parties
to the judgment other than those taking the appeal and on all other parties who do not have an attorney. (A copy of
the notice of appeal is to be sent to the Attorney General when the appeal involves a felony.) Transmit a copy of the
notice of appeal to the clerk of the Supreme COlrrtlCourt of Appeals. If a party docs not have an attorney, tnail the
notice to the party at his/her last known address. Clerk shall thcn fill in the memorandum below. (See Rules 81.08( eI)
and 30.01 (h) and (i).) Forward the docket fee to the Department of Revcnuc as required by statute,

I\1cmorandum of the Clerk

I have this day served a copy of this notice by I regular mail I! registered mail: certified mail

Il facsimile transmission to each of the following persons at the address stated below. If served by facsimile, include
the time and date oftransmIssIon and the telephone number to \vhich the document ';vas transmitted

I have aiso transnutteLÌ a copy ofthc notice of appeal 10 the clerk of the

1"1 Supreme Court Ii Court of Appeals, District

c-' Docket fee in the amount of
by statute.

~~~ has been received by this clerk which wil be disbursed as required

L_-~ A copy of an order granting leave to appeal as indigent.

Clerk

By:
Deputy ClerkDate
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FORM i. CIVIL CASE INFORMATION FORM SUPPLEMENT

MTSSOLJKl COURT OF APPEALS
WESTERN DISTR1CT

NO.WD

David E. ~v1cLean, et aL

Plaintiff
R:.FtedriJ:Jily'allsT?_" --,
Attorney's Name
l5QQSJJy_ç;enter Squaie
i 190 MainSL
Strcet Address
Kansas City. MO 64105
City Zip Code

VS.

Iiistllorjz¿iI1Jlome LQan~
(f;'/a/ McGuire Mortgage Cornpany),

Defendanf
M"rk A_c Olthoff
Attorney's Name
12_ WvaIlQQtte PlazaL 120 W. 12'h S1.
Street Addrcss
Kan5as City, MO 64105
City Zip Code

Date Notice Jíled in Circuit Court: 3/3112008

The Record on Appeal will consist of a:

X Legal File Only or __'_.__ franscript and Legal File. (This will include
records Jíled pursuant to Rules 81.13 and 81. 1 6)

FACTUAL BACKGROUND: On June 7, 2007, the tral court approved settlernent of a class
action in the above captioned case in which plaintiffs alleged that First Horizon charged improper
fees on second mortgage loans. Directly contrary to the terms of the Settlement Agreement, the
circuit court, eonJírming the findings of the special rnaster, held that certain class members could
receive payment despite failing to submit clairn forms by the deadline stated in the Settlement
Agreement, that First Horizon was not entitled to rernove challenges to certain bankruptcy loans
as defined in the Settlement Agreement to bankruptcy court despite an express provision allowing
such, and that the maximum potential payment was to be made if either the borrower or
bankrptcy trustee submitted a claim form despite the requirement that both file clairn fonns.

ISSUE(S): The circuit court's order is contrary to Ihe Settlement Agreernent in that it (1) allows
class members to submit amended clairn fonns after the deadline, (2) Jínds the maximum
potential payment is to be made if either the borrower or bankruptcy trstee fied a clairn, (3)
prevented First Horizon hom taking its challenge to the bankruptcy loans as deJíiied in the
Settlement A6'feemeiit to the bankruptcy court.

2254717.01



Attachment to Form i, Civil Case Information Form Supplement for
McLean, et al. v. J;'irst Horizon Home Loan Corp.

Factual hackground:

In 2000, plaintiffs initiated this lawsüit seeking daniages froîîî defendant First I-Iorizon

Home Loan Corporation ("First Horizon"), formerly known as McGuire Mortgage Company,

arising out ofihe charging of certain allegedly-improper fees on their seeond mortgage loans.

On June 7, 2007, the Circuit Court gave final approval to a class settlement ofthis action, and

approved as fair and reasonable the parties' detailed Settlement Agreement (the "Agreement").

In order to be eligible for any payment under Ihe Agreement, a elass member must have

filed a claim form on or bcfore May 31,2007, which claim form must have, among other things,

i'.gned by all borrowers on the subjcct loan and fully completed (a "Valid Claim Form").

The Agreement permits First Horizon to challenge claims submitted by class membcrs, to be

resolved in thc first instance by a Special Master, with the Court retaining the power to interpret

and cnforce the Agreement. Nonetheless, in the case of a loan where the borrower fied for

bankruptcy after obtaining the loan (a "Bankniptcy Loan"), a party n1ay remove a challenge to

such loan from the Special Master, and pursue it before the bankrptcy court. The Agreement

also provides that a class member who submits a Valid Claim Form for a Bankruptcy Loan is to

receive a settlement payment of$250, with the class member's bankruptcy trustee to receive

additional amounts ifhe or she also files a Valid Claim Form.

During the process of implementing the Agreement, the Special Master made two alleged

interpretations of the Agreement that were inconsistent with the Agreement. First, the Special

Master interpreted fhe Agreement as permitting certain class members who did not submit a

Valid Claim Form to submit (and be paid on) amended claim forms many months after the Court

ordered claim deadline. Neither the Agreement nor the Court's order approving the Settlement

LJß\V/J Ü7JSSS.L



pcrmits or providcs for such a proccss. Second, despitc First Horizon's invocation of its right to

takc to thc bankruptcy court all issucs relatcd to Bankruptcy Loans, and the Agreement's

carefully-drafted division of payments on such loans between the borrower and fhe bankruptcy

trustee, the Special Master interpreted thc Agrecment as permitting him (a) to determine the

apportiomncnt ofpaynients with respect to Ba.rikruptcy Loans, and (b) to direct that, in the case

of Barl.1~ruptcy Loans, .Defendant be required to payout n10re than the anl0unt of the claim as

calculated under the Agreement.

Since both of these interpretations are flatly contrary to the tenns of the Agreement, ûn

December 4,2007, First Horizon filed a post-judgment motion with the Hon. Vernon E. Scoville

rr .,+'th" Circuit Court of Jackson County, seeking the Court's interpretation and enforcement of

the Agreement. On March 20, 2008, the Court granted the motion and agreed it was appropriate

for the Court to interpret the Agreement, but held that thc Master's inlerprctations were "proper

and consistent with the Scttlemcnt Agreement."

.Issues on appeal:

(I) Whether, if a Court-approvcd class action settlcment provides that in order to be

eligible for any payment, class members must, inter alia, submit a claim form that meets certain

requirements by a date certain, those individuals may be permitted to submit a late claim form

and recover under the settlement even though they have not timely satisfied all of thc

preconditions to payment.

(2) Whether, if a Court-approved class action settlement provides that if a class

member filed for bankruptcy he or she is to rcceive $250 ifhc or she timely fies a valid claim

form, and any additional settlement payment to which that class member might otherwise havc

been ab Ie to claim is to bc made to the borrower's bankruptcy trustce but only ifthe trustee

2
L1f3Wi167J.~:i51



tímely files a valid claim fonn, the entire maximum potential settlement amount for that loan is

to be paid to the claimant if either the horroyver or the tnistee files a daü11.

(3) Whcther, if a Court-approved class action scttlement provides a party with the

right to refcr to bankruptcy court all disputes arising out of claims submitted by class mcmbers

who filed fûï bankrùptcy afteï obtaining their loans, and a party timely invokes such right, a

special mastcr appointed undcr the scülement to resolve disputes concerning loans where thc

borrower did not fie for bankruptcy has jurisdiction to determine how scttlcment payments are

to he ¡po,de for Ihe loans fhat are subject to thc bankruptcy court refcrraL

3
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IN THE CIRCUIT COURT OF JACKSON COUNT, MISSOURI
AT INDEPENDENCE

DAVID C. MCLEAN, et aI., )
)

)
)

)
)
)
)
)

)
)
)

Division 28

Plain tiffs,
Case Nû. OOCV228530

vs.

¡'1RST HORIZON HOME LOAN
CORPORA nON (f/kJa McGUIRE
l.oiORTGAGE COMPANY),

Defendant.

ORDER

Now on this ) b day of March, 2008, Defendant First Horizon Loan

Corporation's Motion for Cour Interpretation of Settlement Agreement and Enforcement

cf Judgment comes before the Court for consideration.

The Court having been duly advised in the premises, having heard argument from

counsel and 1iavüig reviewed the parties' respective briefs, mles as follows.

Tliis Court makes the following findings:

1. The Special Master's ruling permitting Class Members to submit amended

claim fOID'S was proper and consistent with the Settlement Agreement;

2. The Special Master's ruling requirig Firt Horizon to pay the entire Settement

Benefit for timely filed claims involving Banptcy Loans was proper and

consistent wi th the Settlement Agreement.
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Accordingly the Court hereby ORDERS, ADJUDGES and DECREES that

Defendant First Horizon Loan Corporation's Motion for Court Interpretation of

Settlement Agreement and Eiiforcement of Judgment is GRATED with the Court's

interpretation being listed above iii paragrphs (I) and (2)..

dO ~f;r
¡

t2 f-iPl
JudgeDate
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CERTIlICATE OF SERVICE

The undersigned does hcreby ceTti fy fliat on March 21, 2008, a tre and correct copy of
the above was:

~iaced in the United States mail, first class, postage prepaid and addressed as follows:
_faxed as follows:
_hand delivered as follows'.

Fred Walters
David Skeens

2500 City Center Square
1100 Main Street
PO. Box 26188

Kansii City, MO 64196

Richard Mariin

l)~S?rac Harah
.044 Main StTeet
900 Peck's rla7.a
Kanas City, MO 64104

R. Lawrence Ward
Mark Olthoff
1700 Twelve Wyandotte Plaza
120 W. 12th Street
Kansas City, MO 64105

ThOil:i H (; ffewn

AdamChUll
901 New York Avenue, N.W.
Washington, DC 20001

Q l~Vl
Elizabeth Waler
Judicial Law Clerk, Division 28

!
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IN THE CIRCLlT COURT OF JACKSOÌ' COLi\TY, \lISSOURl

AT INDEPENDENCE

DA VID C McLEAN, ET AL

Plaintiffs,

v.
Case No. 00 CV 22~S30
Div. 1'\'10. 2R

FIRST ¡¡OIU70r\) HOME LO/\N
CORPORi\TIO.N (f!k.a McGUIRE
MORTGAGE COMPAi\Y),

)

)

)

)

Defendant.

FINAL ORDER AND JUDGMENT

Upon review and consideration of the Settlement Agreement filed February 15,2007 (the

Agreement"), the Faimess Hearing held on June 7, 2007, Plaintiirs Motion lor Final Approval

of Class Action Settlement, PlaintilIs' Application for Award of Attorneys' Fees and Litigation

Costs and Expenses, Plaintiff,' Application for Incentive Awards to Plaintil1, and Specified

Class ?vleinbers~ the mCl110randa and arguments of counseL, and the entire record III this Action,

IT is HEREBY ORDERED AND ADJUDGED as !C,llows:

I. The Court has been informed that. on ;Ylay 3 i, 2007. defendant First Hoiüon

Home Loan Corporation (Uk.a McGuire Moiigage Company) merged with and into First

Tennessee Bank National Association. with First Tennessee Bank National Association as the

sun-'iviiig entity. First Horizon now conducts business under the legal name of First Hor!zon

Home Loans, a division of First Tennessee Bank r\ational Association. First Tennessee Bank

National Association is therefore substituted as tbe defendant in this lawsuit. The l'aliies agree,

and the Court orders" that \vhcre the Sctllement AgTccmeut and the Releases us~ the tenn "First

f-forizcml! that h':I1Tl shan inchide (mel he re,id to rne;:lJ1 Flls1 Tennessee B~ink~\ati()nai /-\ssociation

n 7 'ì ')



as well as First Horizon Henne Loan Corporation.

" Plaintiffs' Motion fòr Final .Apprc)\ml of C1ass Action Settlement is granted.

Pur~;uant to \10. R. Ci\'. P. 52.0S, the ScttlCiTient of this /\ction, as enibodied iii the Lcnns or the

Settlcment Agreement filed Febniary 15, 200;, is herehy í1nally approved as a fair,

rcasonablç, and adequate settlcrnent of this case in light of the tact1Jal, legaL, practical, and

procedural considerations raised by this case. The Settlement Agreement is incorporated hy

refcrcnec into this Order and Judgment ("Order") (with capitalized terIlS as sct lè)rth in the
t'""R

Settement Agreemcnt, unlcss otbcrwisc defined herein) ¡Y is hereby adopted as an order of this

COl1i. Thc terms of the Settlemcnt are bercby given final and complete effect.

3. Solely íè)r tbe purpose of the Settlement and pursuant to Mo. R. Civ. P. 52.08,

the Cour hereby finally eeriifies the fèillowiig Class:

All persons wbo --

(a) obtained a second mortgage loan secured by a Decd of Trust oil
J\1issouri re81 property fnnn!vlcGuire lv1011gagc Ccnnpany or frorH r¡r-~;i
Hori/.on'sMcGuirc Mortgagc Division on or after Novcmbcr J 6, ¡(I'M
through and including April 13, 2005, whose loan was at an interest ralc
greater than tbc ratc under R.S. Mo. § 408.030 at thc timc oftlie loan and
whosc loan included onc or more of the Subicct Fccs, or

(b) previously was mailed notice ofthc class certification in thc Actioii.

For purposes of dctcnnining membership in the Class, the "Subjcct Fees"
means a fee that was discloscd bv McGuire or First Horizon on the
Obfigors' HUD- i or LLU D- I /\ Settlement Statements to be: (i) origination
fees in cxecss of the statutory ori¡,"¡narion fcc cap set fèirth by § 408,233.J
R.S. Mo. in cCfccl on the datc that the Loan closcd (which was 2% of the
Joan aniount on and bcfòre August 2S. 1998. anù 5S/~ of the loan Cliiiount
thercaflcr), (ii) loan discount fCes, (iii) tax scrvice fees, (iv) undcrwriting
fees, (v) proccssing fees, (vi) document preparation fees payahle to

Mc(juire or First Hori70n, (vii) direct or indircct mortgage broker fees.
(viii) c.xprcss mail fees, (Ix) flood certiJication fees, (x) payofFdelivcry

fee:ì: (xi) vcrihcation ofiIlortgage fees, an(li!or (xii) \virc fees.

,



The Class docs not inclnde any individual who exercised his or her eXc!llion
rights after receiving the initial notice that a class had been certified in the Action.

A list of Class Members known to thc Paiiics or to the Settlenicnt Administrator

is attaclicd as Exhibit A, which also contains a list of those pcrsons who assert that thcy

arc Class J\1enibers.

4. The Coui1 fínds that notice previously gj"vcn to Class J\'1cinber~; in this Action \vas

fhe best notice practicable under the circumstances and satisfies the requirements of due process

"DC! Mo. R. Civ. P. 52.cJ8.

). The Court appoints Representative Plaimiífs David c: and !loliv F. McLcan and

ie and Eugenia M. Jones as Representative PlaintiffS ti,r the Class and finds that they

meet the requllements of 'Ylo. R. Civ. P. 52.08.

6. The Couti appoints the following lawyers as counsel to the Class, and finds that

these counsel meet the requiremcnts of Mo. R. Civ. P. 52.08:

R. Frederick Walters, Esq.

J. Michael Vaughan, Esq.
Kip D. Richards, Esq.
David M. Skeens, Esq.
Garrett \1. Hodes, Esq.
Walters Bender Strohbehn & Vaughan, PC
2500 City Center Squarc

1100 Main Street
P.O. Box 26 i 88
Kansas City, MO (,1 ()6

The Court fürther finds. in light of the CUlTent posture of this case, and the

certification of this Class as a Settlement Class, that. as to the Class:

(a) The above descrihed Class is so numerous that the joinder of all mem bel'S

is impracticable.

(b) There arc questions oflaVl' or Í~ict COHnDOll to the C:l,;Jss.

"
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(c) The claims of the Eepreseniafive Plaintiffs are typical of the claims of the

Class.

(d) The Representative Plaintiffs and their counsel v/iE üiirì)' and adcqiiatcìy

protect the interests of the Class.

I'ie Court further finds:

(a) That tbe questions of law or 1;let common to the members of the Class,

and which are relevant for settlement purposes, predominate over the questions afiCeting only

individual memhers; and

(b) That ccrtiíication of tbe Class is superior to other available mcthods ¡iir

the fair and efficicnt adiudication oftliís controversy.

8_ The Court also finds thaf ali other requirements of statute, rule and constitutional

principles necessary to effectuate fhe Settlement have becn met and satisfied.

9 After due consideration of Representative Plaintiffs' and the Class' likelihouCi ui

success at trial; the range of Ecpresentative Plaintiffs' possible recovery: the point on or hclov

the range of possible recovery at whicli a settlement is üiir, adcquatc, and reasonable: the

complexity, cxpense and duration of the litigation; the ahsence of timely opposition to the

Settlement; and the state of proceedings at which the Settlement was achieved; the absence of

timely objections; all written submissions, affidavits, and arguments of counsel: and after notice

and a hearing, this Court finds that the Settlement is faiL adequate and reasonable. In particular

m accordance with this Coun's prior opinions, it is clear that the financial settlement temis fall

within the range of settlement terms that would be considcred fair, adequate and reasonable.

Accordingly, thc Settlemcnt Agrecment and fhe Settlement should be and is approved as a full

and fina! settlement of the Action, of all rnatters within the scope of the RcJeasc:s, of all matters

4



relating to or conceniing attorneys' fees and attorneys' expenses, iiicentj"ve avv;:lrds, and of all

other matters setied and resolved in the SeU lcment Agreement. The Settlement A§n'cemcnt

shall goveni all issues rcga.rding the Scttlernent and the Action and shan govern and

compromisc all rights of Ihe Pal1ies, including the Class Members, of others addressed in the

Agreement; and of all persons an~1 entities \vho c1aiI11 or could claiTn a right to attonicys' fees

and/or expenses in connection with the Action and the Settlement, including but not limited to

Class Counsel and Plaintiffs' CounseL.

1 O.No Class Membcr has ~J1teinptcd 10 exclude hin1self or herself from the Class on

a timely basis and so there arc no Successful Opt-Outs as defi.ned under the Settlement

Agrccd1ent, and Class Member John Tran's Motion to File "Opt-Out" Notice Out of Time is

dcniee!. No onc shall be treated as having excludcd himself or hcrself from the Settlement.

Each Class Member shall bc bound by the Settlement Agreement, ineluding the Releases and

covenants not to suc in the Settlement Agrecment and this Order. The Releases in thc S"lie1h.

\grccment arc attached as Exhibit D to this Order, and are hereby incorporated bj" reference a~-j' 1

hccome part of thc final jiidgment in this action. Each and cvcry Class Member, including )¡,,;

not limited to fhose persons who are Class Members who arc listed on Exhibit A, is deemed to

release and ¡örcver discharge First Termessee Bank National Association, First Horizon and all

Released Persons (as defined in the Settlement Agreemcnt) from all maliers within the Releases,

and sueh Releascs shall operaie as res Judicata as to sueh matters.

lIThe Court grants Plaintiffs' Application for Award of Attorneys' Fees ane!

Litigation Costs and Expenses. Class Counsel is awarded the sums of (i) $ I J, hì; \\19 '0,n:.. ~-. ,
for 3ttonieys' fees, and (ii) S ~__()OJO 001'01 costs and expenses, all in connection with the

Actioii. From these amounts, and not in addition to these amounts, shall be paid any sums

:)



earned or owed to rlaintilfs Counsel or agreed by Class Counsel to be paid to Plaintiffs'

CounseL. In making these av.'ards, the Court has considered and hereby adopts and incorporates

Plaintiffs' /\pplication fòr A\\'ard of A.ttorneys' Fees and Litigation Costs and Expenses, and the

extensive record in this case, and finds as iòllows:

(a) The time and labor required to obtain this settlement was extcnsive. More

than 23 ,Ü()O hours of work werc required by Class Counsel and persons working fcir thcm from

January 2001 to the present. This work included, among other things, the substantial efforts of

Cbss Counsel to identify and obtain loan infonnation fòr each of the Class Members :md to

obtain and confïnri the accuracy oftbe additional data necessary to provc First Horizon's liability

'(0 edeh Class Member and each Class Member's individual damages, diseovciy and dcposition

¡,raeticc, extensive motion practice on complex legal issues necessitating a Special Master,

preparation of damages methodologies and liability compendiums, elass management, claims

and related assistance to the Class Members, and maintaining this matter as a class action

(h) '!'he legal issues in this C3S~ \\.'erc C()TnpJcx~ novel and difficult. Prio~- ÎO

tbe inception of tbis action, the Missouii Second Mortgage Loans Act had nof been litigaicu,,,,,

there was no precedent on the majonty oflegal ¡ssues tbat arose in this lawsuit.

(c) The skill required orClass Counsel was unusually bigh in this case. Both

the substantive and procedural aspects oftliis case were far more complex than usuaL.

(el) Because ofthc volume of work required on this matter, Class Counsc1 was

cfleetivc1y precluded fÏ-om taking on other matters and was lorced to dedicate extensi vc

resources to the matter. 111 addition, given the volulle of work and the risks engendered by this

rYVe of litigation, this lawsuit was undesirable to other altoD1eys. Few law unns would have

heen \villing to proceed against first Hori7.on on these claInis_

(,



(el A 33;/,';1 contingency fee comports with the customary fee charged by

plaintliIs' lavi')'ers in siTnilar situations and reflects the market rate oÍ Class Counsci at the

inception of the litigdtioii. This 33 ~/3~/Ó contingency fcc is weB \vithin tiie average recovery trom

recent class action settlements.

(t) The results obtained ¡i,r the Class wcre exceptional in light of tbe risks

posed by the Class Members' damages claims and the Court's rulings on certain of First

Horizon's defenses. For those Class members' whose claims were not preempted by federal law,

Class Counsel recovered an average of 77-78% of the allegedly unlawful fees and past inlerest

paid, and tòr those Class memhers whose claims ihc Court would have likely determined to be

",,"'wrted given the Couti's prior rulings, an average of (,% of their allegedly unlawful fees and

past paid interest was recovered.

(g) The fee in this ease was contingent. Class Counsel would have received

no fcc had they not been successfuL. In addition, Class Counsel risked large amounts of

c¡~penscs LUld adv:uicCS on the successful OUtC0l11t of this matter. There v/cre Sllbstantîal risks to

Class Counsel in the proseeution ofthis matter.

(h) Class Counsel's experience, reputation and ability played a large hietor in

obtaining the class settlement. Less expeiieneed or able counsel would have likely achieved a

Jesser result or perhaps no result at alL. in addilion, First ¡Ionzon was at all times represented by

very skilled and expeiicneed defense attorneys ofnalional reputation.

(i) No member of the Class has objected to any aspect of the settlement and

no members of fhe Class have timely opted out or exeluded themselves UT)m the Class. The

reaction of the Class to the Settlement has been ¡"vorable to say the least.

(k) The attorneys' Cces sought are also reasonable b)i a lodestar cross check as

7



is apparent from the Motion and Suggestions in SuppOli in that the multiplier accounts fòr the

signit1cant nsk or non-recovery' and the \'(Inous considerat1ons set forth above.

(I) The litigation costs and expenses are reaSOIìLtblc and cq"Li1tablc for a rnattcr

of this complexity and duration. In fact Ihe Court notes the actual expenses and advances

incurred subsi.antially exceed the amount sought.

12. The Court grants Plaintiffs' ù,pplication f()r Incentive Awards to Plaintiffs and

Specifïed Class Memhcrs and awards thc fòllowiig: (a) incentive awards in the amount of

Sl2,OOO.OO to he paid jointly to David and Holly McLean and $12,000.00 to he paid jointly to

Roger K. and Eugenia M. Jones: and (b) incentive awards in the amount of$!,OOO.OO e3cb to be

paid by separate check to each of the f"llowing individuals, who were deposed in the action as

mc;mbers of the Class: William Doll, Jr., Daniel Gallaher. Brian Hyrlar, Edward Perry, James

Russell, Michael L. Reynolds, Jr., James W. Russell, and Dale Tacldiken. In making these

awards the Court adopts and ineo!1)orates the reasoning set f"rth in Plaintiffs' Api.he,,"

!rL::entIvc /\.\",'ards to Plaintiffs and Specified Class \1ernbcrs.

13. In accordance with the Settlement Agreement, and tn effectuate the Settlement,

thc Parties, including the Class Members, and the Settlement Administrator arc directed to take

such actions and perform sueh duties as are requrrcd by the Settlement Agreement. Without

limiting the forcgoing, within the time period provided by the Settlement Agreement and as

further directed and conditioned in Ihe Settlement Agreement:

(a) First Hori/.on andlor First Tennessee Bank i\ationa! Association shall

cause the Settlement Bcnciit to be disbursed to qualifìed Class Members who submitted a

\/alid Claim Fonn in the aniounts deicIliiìricd in accordance with and as othcnvise

conditio1ìcd or limited by the Settlement '\(lreerncnt or the IT,iilt ()fmn,' rh:i11enn("~ _:c _...., - - .~-- . ~'_'_'_A" .... "".,_ _..,~ ._.'0-0

s



(b) First Horizon and/or First Tennessee Bank National Association shall

raJi the amounts cl\varded by' this Order for attoIllcyS' fees, costs, expenses, and incentive

av..'ards in accordance \\-'i1:h and as othc:r\\'ise conditioned or Jin1ited by the Settlcilient

A¥Teemcnt. The maximum liability of first Horizon and/or First Tennessee Bank National

A..ssociatiori for attOTI1CVS' fees in connection \\'ith the /\.ction shall be f-xccl at the amount in

this Order and the rnaxiniurn Iiabilily of Fifstt-orizon and../or First Tennessee Bank !\ational

Association for reiniburscrnent of attorneys' costs and expenses in connection \vith the Action

"halí be fixed at the amount in this Order.

(e) rhe Settlement Administrator, consistent with the tem1S and deadlines

'shed in the Settlement Agreement, shall prepare the reports and calculations, make any

pa):1nents, adjustments, or rcniittances required, and otherwise comply \v¡th its respective

obligations under the Settlerncnt Agreeincnt.

14. This lawsuit and all claims and causes of action in this Action and 'lll :Iai,
, ,

~-ights ìvithin the scope of the Releases" are hereby' dismissed on the merits and \vith prejudicc)

and Judgment is hercby entered in ü¡vor of defendant. Eaeh party shall hear their own cost" anCl

attomcys' fccs, exccpt as providcd in the Settlement Agreement.

15. Represcntatives Plaintiffs, Class CounseL, PlaintifTs' Counsel, and each (inù

c\'cry Class Member are herehy pcnnanently enjoined froin bringing; joining, assisting in, or

COTitiilJJng to prosecute cigainst first Tennessee Bank Ka1ional i\ssociat1oIl) First Horizon or

against any Released Person (as defined ill the SettJcinent Agrecl1icnt) any claim that Vv'(lS

brought in or right that was encompassed within this Action, any claim or right within the scope

of the Settement or Releascs, and any elaim or iight fèir \Nhich a release or covenant not to sue

is gÎven 11llàcr the Settlement '/\grccmenL There shall he no bond required Jòr tIiis Îl1juncÜve

')



remedy,

J ö. This Court hereby retains exclusive jurisdIction of all rnatters rclatìng to the

interpretation, adininistration, implciTIcntaLion, effectuation and cnförceinent of the Settlement

and of the Settlement Agreement, including any matters conceiiing the enforcemeni of the

injl1nclIon set forih in paragraph í £'.

17. The Coun further retains Jurisdicüon to enforce this Order.

-;;: c= r; r-'
7~'1 L _ f/ _ l(In t!' .------. ~~---
Vernon F. Scoville, HI /
Associate Circuit C~Judgc ¡

T~-rDated:

ÇEIfED C9
i CO tIt th foregoing is . lu
... 1l co co ot Ih origf on li
in rn Ôf an of whh l am --lel èutoìan.

Teres L Yor
Co AdnlstratOf

Cl CØ 01 J8ks Counly, Mi
(c~-7 ~ ÓM~(~
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IN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCIi

DAVID C. McLEAN, et aI.,

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)
)

Case No. 00 CV 228530
v.

Division 28
FIRST HORIZON HOME LOAN
CORPORATION (f/k/a McGuirc Mortgage
Company),

Defendant.

APPF;¡U, BOND

Know all men by these presents that wc, First Horizon Home Loans, a division of First

,'cnnessee Ban National Association, as principal, and First Tcnnesscc Rank National

A ssociation, as surety, are held firmly bound, in an account titled First Tennessee Bank National

Assoeiatioii-McLean Appeal Bond, unto plaintiffs in the swn of Two Million Dollars

($2,000,000.00), for thc payment of which, well and truly to bc made, we bind ourselves, our

heirs, executors, administrators, and successors, jointly and severally.

The condition of the abovc obligation is such that whcreas plaintiffs have in the Circuit

Coiirt of Jackson County, Missouri, in the above-entitled calise obtained a judgment in

settlemcnt of a class action against appcllant First Horizon Home Loan Corporation (nla First

Horizon Home Loans), and whereas First Honzon Home Loan Corporation has appealed the trial

court's special order of March 20, 2008 following the judgment.

NOW, THEREFORE, if First Horizon Home Loan Corporation (nl/a First Horizon

Home Loans) shall satisfy the judgment discussed above in full together with cost, interest and

damages for delay, if for any reason the appeal is dismissed OJ if the judgment is affnned, and

shall satisfy in full such modification of the judgment and such costs, interest and damages as the

2255272.01
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appellant court may adjudge and award, or iffhe judgment be set aside, then this obligation shall

be void; otherwise, to remain in full foree and effect

E,,,,,,,,, ti, 31" "'i ofM=h, 2"J8~~

_¿' ~
First Horizon Home Loans- Principal

First Tennessee Bank Nationa! Association, Surety

Approved fliis 31st day of Mareh, 2008.

CIRCUIT COURT JUDGE

2
22552i2.01

TOTAL D no.. .'.',(,
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IN TUE CIRCUIT COURT OF JACKSON COUNTY, MISSOURI
AT INDEPENDENCE

DA VID C. l",¡cLEAN, cÍ ai.,

Plaintiffs,

)

)
)
)
)
)
)
)
)
)
)
)

Case No. 00 CV 228530
v.

IHvision 2H
l'IRST HORIZON HOME LOAN
COH.PORA TION (f/k/a 1'1'1cGuirc iYiorîgagc
Company),

Defendant.

APPEAL BOND

Y",.ow all men by these presents that we, First ilorizon Home Loans, a division of First

inc~sce Bank National Association, as principal, and First Tennessee Bank National

Association, as surety, are held fìrmly bound, in an account titled First Tennessee Bank Nafional

Assocìation-McLean Appeal Bond, unfo plaintiffs in the sum of Two Million Dollars

($2,000,000.00), for the payment of which, well and truly to be made, we bind ourselves, our

heirs, exccutors, adrninistrators, and successors, jointly and severally.

The condition of the above obligation is such that whereas plaintitl have in the Circuit

Court of Jackson Counfy, Missouri, in the above-entitled cause obtained a judgment in

settement of a class action against appellant First Horizon Home Loan Corporation (n/k/a First

Horizon Home Loans), and whereas First Horizon Home Loan Corporation has appealed thc trial

court's special order of March 20, 2008 following the judgmcnt.

NOW, THEREFORE, if First Horizon Home Loan Corporation (n/a First Horizon

Home Loans) shall satisfy the judgment discussed above in full together with cost, interest and

damages for delay, if for any reason the appeal is disrnissed or if the judgment is affrmed, and

shall satisfy in fiiII such modification of the judgment and sueh costs, interest and damages as the

2.2552720 i



i . v.:

appcllant court may adjudge and award, or ¡fthc judgment be set aside, then this obligation shall

be void; otherwise, fo remain in full forcc and effect.

Executed this 31st day of March, 2008.

First Horizon Home Loans-, Principal

~ / / // /~/////7 /bPJYe4 L_._,:,/ -~-?~~_.,f~ .
lirst Tennessee Ban National Associa(¡n, Surety

Approved this 31 st day of March, 2008,

CIRCUIT COURT JUDGE

2
22552.72.01

TOT.L F. 02


